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PREFACE 


amic instrument for a population of 


The making of an org 
of over a million 


over 356 millions, inhabiting а territory 
558 thousand villages, and speaking no 


less than 845 languages, is a colossal task per'se. But in this 
task, the makers of our Constitution have succeeded, and, 
judged by the results of the working of the instrument for 
the first ten years, it cannot but be said that they had 


performed it admirably. 

Тһе magnitude of the problem has obviously resulted in 
a most complicated instrument which requires a careful analysis 
Since the publication of the pioneer work 
by the author in the very first year of the commencement of 
the Constitution (under the title **Commentary on the Consti- 
tution of India"), other publications too have naturally соше 
into the field. But a comprehensive and reliable introduction to 
the Constitution for general readers as well as students is 
perhaps, still wanting. The present work is expected to serve the 
purpose of such a compendium. 

A clause by clause interpretation of a complicated constitu- 
tional document would not help a general reader or a beginner 
іп understanding the basic principles underlying it or the inter- 
relation of its diverse contents which is essential for any 
further study or research. This work traces the constitutional 
history of India up to the making of the present Constitution, 
pointing out the salient features of each of the pre-Constitution 


Jandmarks. 
Тһе contents of the Con 


square miles including 


and examination. 


stitution have been analysed from 
the political standpoint together with authentic information as 
to its working during а decade, and a number of charts and 
tables have been appended to give a graphic view of the land- 
marks of the system, with factual and statistical data. 


1, AURANGZEB LANE | THE AUTHOR 


New DELHI 2 
January, 1960 
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PART ONE 
NATURE OF THE CONSTITUTION 


CHAPTER I 
THE HISTORICAL BACKGROUND 


Тһе very fact that the Constitution of India is the product 
not of a political revolution but of the rescarch апа delibera- 
Utility of a historical tions of a body of eminent represen- 
геігоѕрес. tatives of the people who sought to 
improve upon the existing system of administration, makes 
a retrospect of the constitutional development indispensable for 
a proper understanding of the Constitution of the Indian 
Republic. 

Practically the only respect in which the Constitution of 
1949 differs from the constitutional documents of the preceding 
two centuries is that while the latter had been imposed by an 
imperial power, the Republican Constitution is made by the 
people themselves, through representatives assembled in a 
sovereign Constituent Assembly. That explains the majesty 
and ethical value of this new instrument and also the signi- 
ficance of those of its provisions which have been engrafted 
upon the pre-existing system. Ё 

For our present purposes we need not go beyond the year 
1858 when the British Crown assumed sovereignty over India 

Government of India from the East India Company, and the 
Act, 1858. British Parliament enacted the first 
statute for the governance of India under the direct rule of the 
British Government,—the Government of India Act, 1858 (21 & 
22 Vict., c. 106). This Act serves as the starting point of our 
survey because it was dominated by the principle of absolute 
imperial control without any popular participation in the 
administration of the country, while the subsequent history 
up to the making of the Constitution is one of gradual relaxa- 
tion of imperial control and the evolution of responsible 
government. By this Act, the powers of the Crown were to 
be exercised by the Secretary of State for India, assisted by a 
Council of 15 members (known as the Council of India), com- 
posed exclusively of people from England, some of whom were 
nominees of the Crown while others were the representatives 
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of the Directors of the East India Co. 'The Secretary of State, 
who was responsible to the British Parliament, governed India 
through the Governor-General, assisted by an 
Council, which consisted of high officials of the Gov 

The two essential features о 
the Act of 1858 were— 


Executive 
ernment, 
§ the system’ introduced by 


of the Province. 
(b) 


There was no Separation of functions, and all the 
authorit 


Y for the governance of India,—civil and military, 


executive and legislative, —was vested in the Governor- 


General 
in Council who was res 


ponsible to the Secretary of State. 
The Indian Councils Act of 1861 introduced a grain of 
Popular element in so far as it provided that the Governor's 
Indian Councils Act, Executive Council which was so long 
1861. 


composed exclusively of officials, should 


include certain additional non-official memb 


» Criticise the acts of the admini- 


Councils were 
the Indian Councils Act, 
1892, namely, that (a) though the 
majority of official members was retained, the non-official 
members of the Indian Legislat nceforth to 


be nominated by the Bengal Chamber of Commerce and the 


Indian Councils Act, introduced by 
1892. 


po 
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Provincial Legislative Councils while the non-official members 
of the Provincial Councils were to be nominated by certain 
local bodies such as universities, district boards, municipali- 
ties ; (b) the Councils were to have the power of discussing the 
annual statement of revenue ‘and expenditure and of addressing 
questions to the Executive. 

The first attempt at introducing a Tenresentative and 
popular element was made by the Morley-Minto Reforms 

‘The Morley-Minto Re- (known by the names of the then 
forms and the Indian Secretary of State for India (Lord 
Councils Act, 1909. Morley) and the Viceroy (Lord Minto)), 
which were implemented by the Indian Councils Act, 1909. 

Тһе changes relating to the Provincial Legislative Councils 
were, of course, more advanced. ‘The size of these Councils 
was enlarged by including elected non-official members so that 
the official majority was gone. An element of election was 
also introduced in the Legislative Council at the Centre but 
the official majority there was maintained. 

The deliberative functions of the Legislative Councils were 
also increased by this Act by giving them the opportunity of 
influencing the policy of the administration by moving reso- 
lutions. 

On the other hand, the positive vice of the system of 
election introduced by the Act of 1909” was, that it provided, 
for the first time, for separate representation of the Muslim 
community and thus sowed the seeds of separatism’ that even- 
tually led to the lamentable partition of the country. It can 
hardly be overlooked that this idea of separate electorates for 
the Muslims was synclironous with the formation of the Muslim 
League as a political party (1906?). 4 

The next landmark in the constitutional development 

Тһе Montague-Chelms- of India is the Montague-Chelmsford 
ford Report and the Report which led to the enactment of 
Government of India к 

Act, 1919. the Government of India Act, 1919. 

The Morley Minto Reforms failed to satisfy the aspira- 
tions of the nationalists in India inasmuch as, professedly, the 
Reforms did not aim at the establishment of a Parliamentary 
system of government іп the country and provided fot the 
retention of the final decision on all questions in the hands of 


the irresponsible Executive. 
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'The Indian National Congress which, established in 1885, 
was so long under the control of Moderates, became more active 
during the First World War and started its campaign for selt- 
government (known as the 'Home Rule' movement). In 
response to this popular demand, the British Government made 
a declaration on August 20, 1917 that the policy of His 
Majesty's Governifient was that of 

“increasing association of Indians in every branch of the adminis- 
tration and the gradual development of self-governing institutions 
with a view to progressive realisation of responsible government in 
British India as an integral part of the British Empire.” 

Тһе then Secretary of State for India (Mr. E. S. Montagu) 
and the Governor-General (Lord Chelmsford) were entrusted 
with the task of formulating proposals for carrying out the 
above policy and the Government of India Act, 1919 gave a 
legal shape to their recommendations 


ҚАТАН E e The main features of the system 
system introduced by introduced by the Government of India 
the Act of 1919. Act, 1919, were two-fold? : 

I. Dyarchy in the Provinces.—Responsible government in 
the Provinces was sought to be introduced, without impairing 
the responsibility of the Governor (through the Governor- 
General), for the administration of the Province, by resorting 
to a device known as ‘Dyarchy’ or dual government, Тіс 
subjects of administration were to be divided (by Rules made 


under the Act) into two categories—Central and Provincial. 
The Central subjects were those which were exclusively kept 
under the control of the Central Government. ‘The Provincial 
subjects were subdivided into ‘transferred’ and ‘reserved’ sub- 
jects. | 

Of the matters assigned to the Provinces, the 'transferred 
subjects' were to be administered by the Governor with the aid 
of Ministers responsible to the Legislative Council in which the 
proportion of elected members was raised to 70 per cent. ‘The 
foundation of responsible government was thus laid down in the 
narrow. sphere of ‘transferred’ subjects. 


The ‘reserved subjects’, on the other hand, were to be 
administered by the Governor and his Executive Council with- 
out an, responsibility to the Legislature. 


THE HISTORICAL BACKGROUND 7 


IL The? Indian Legislature made more represeniative.— 
No responsibility was introduced at the Centre and the 
Governor-General in Council remained responsible only to the 
British Parliament through the Secretary of State for India. 
Nevertheless, the Indian Legislature was made moresrepresen- 
tative and, for the first time, bicameral. It was to consist of 
an Upper House named the Council of State, composed of 60 
members of whom 34 were elected, and a Lower House named 
the Legislative Assembly composed of about 144 members of 
whom 104 were elected. The powers of both the Houses were 
equal except that the power to vote supply was given exclu- 
sively to the Legislative Assembly. ‘The electorates were, how- 
ever, arranged on a communal and sectional basis, developing 
the Morley-Minto device further. 

. The Reforms of 1919 failed to fulfil the aspirations of the 
people in India, and led to an agitation by the Congress (now 
under the leadership of Mahatma Gandhi) for ‘Swaraj’ or self- 
government, independent of the British Empire, to be attained 
through «Non-co-operation'. Тһе shortcomings of the 1919 


system, mainly, were— | 

(i) Notwithstanding а substantial measure of devolution 
of power to the Provinces, the structure still remained 
unitary and centralised “with the, Governor-General in 
Council as the keystone of the whole constitutional edifice ; 
and it is through the Governor-General in Council that the 
Secretary of State and ultimately Parliament discharge their 
responsibilities for the peace, order and good government of 
India. It was the Governor-General and not the Courts 
who had the authority to decide whether a particular subject 
was Central or Provincial. Тһе Provincial Legislature could 
not, without the previous sanction of the Governor-General, 
take up for consideration any ЫШ relating to a number of 


subjects. 

(ii) The greatest dissatisfaction came from the working of 
Dyarchy in the Provincial sphere. In a large measure, the 
Governor came to dominate ministerial policy by means of 
his overriding financial powers and control over the official 
block in the Legislature. In practice, scarcely апу question of 


importance could arise without affecting one or more of the 
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reserved departments. The impracticability of a division of the 
administration into two water- 
fested beyond doubt. 

Тһе persistent demand for further reforms, attended with 
the dislocation caused by the Non*co-operation movement, led 
the British Government in 1927 to appoint a Statutory Com- 
mission, as envisaged by the Government of India Act, 1919 
itself (s. 41), to inquire into and report on the working of the 
Act and in 1929 to announce that Dominion Status was the 
goal of Indian political developments. The Com 


tight compartments was mani- 


mission, 
А "M headed by Sir John Simon, reported in 
Simon Commision. 1930. The Report was considered by a 
Round Table Conference consisting of the representatives of 
the British Government and of British India as well as of the 
Rulers of the Indian States (inasmuch as the scheme was, to 
unite the Indian States with the rest of India under a federal 
Scheme). A White Paper, prepared on the results of this 


Conference, was examined by a Joint Select Committee of the 


British Parliament and the Government of India Bill was drafted 


in accordance with the recommendations of that Select Com- 
mittee, and passed, with certain amendments, as the Govern- 
ment of India Act, 1935. 

Before analysing the main features of t 
duced by this Act, it should be 
went another stép forward 


he system intro- 
pointed out that this Act 
in perpetuating the communal 
задава Ачан. cleavage between the Muslim and non. 

uslim communities, by prescribing 
separate electorates on the basis of the 'Communal Award' 
which was issued by Mr. Ramsay MacDonald, the British 
Prime Minister, on the ground that the two major communities 
had failed to come to an agreement, From now onwards, the 


agreement between the two religious communities was continu- 
ously hoisted as a conditi 


advance. The Act of 1935, 
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The main features of the governmental system prescribed 

by the Act of 1935 were as follows— 
(a) Federation and Provincial Autonomy.—While under all 
the previous Government ot India Acts, the government of 
р India was unitary, Ше Act 0471935 pres- 

Main features of the 5 y 4 Е 

system introduced by cribed a federation, taking the Provinces 
the Government of d the Indian ¢ д і і 
ос уар ап пе ian States гаѕ units. But it 
was optional for the Indian States to 
join the Federation ; and since the Rulers of the Indian States 


LJ 
never gave their consent, the Federation envisaged by the Act 


of 1935 never came into being. 

But though the Part relating to the Federation never took 
effect, the Part relating to Provincial Autonomy was given 
effect to since April 1937. The Act divided legislative powers 
between the Provincial and Central Legislatures, and within 
its defined sphere, the Provinces were no longer delegates of 
the Central Government, but were autonomous units of 
administration. То this extent, the Government of India 
assumed the role of a federal government vis a vis the Provin- 
cial Governments, though the Indian States did not come into 
the fold to complete the scheme of federation. 

The executive authority of a Province was also exercised 
by a Governor on behalf of the Crown and not as a subordinate 
of the Governor-General. 'The Governor was required to act 
with the advice of Ministers responsible to the Legislature. 

But notwithstanding the introduction of Provincial Auto- 
nomy, the Act of 1935 retained control of the Central Govern- 
ment over the Provinces in a certain sphere,—by requiring the 
Governor to act ‘in his discretion’? or in the exercise of his 
“individual judgment in certain matters. In such matters, the 
Governor was to act without ministerial advice and under the 
control and directions of the Governor-General, and, through 


him, of the Secretary of State. 

(b) Dyarchy at the Cenire.—The executive authority of 
the Centre was vested in the Governor-General (on behalf of 
the Crown), whose functions Were divided into two groups :— 

(i) The administration of defence, external affairs, 'eccle- 
and of tribal areas, was to be made by the 


siastical affairs, 
th the help of counsellors,’ 


Governor-General ‘in his discretion wi 
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appointed by him, who were not responsible to the Legislature. 
(ii) With regard to matters other than the above reserved sub- 
jects, the Governor-General was to act on the advice of a 
‘Council of Ministers’ who were responsible to the Legislature. 
But even m regard to this latter spnere, the Governor-General 
might act contrary to the advice so tendered by the ministers 
if any of his ‘special responsibilities’ was involved. As regards 
the special responsibilities, the Governor-General was to act 
under the control and directions of the Secretary of State. 

But in fact, neither any ‘Counsellors’ nor апу” Council of 
Ministers responsible to the Legislature came to be appointed 
under the Act of 1935 ; the old Executive Council provided by 
the Act of 1919 continued to advise the Governor-General until 
the Indian Independence Act, 1947. 

(c) The Legislatures.—The Central Legislature was bicame- 
ral consisting of the Federal Assembly and the Council of State. 

In six of the Provinces, the Legislature was bicameral, 
comprising a Legislative Assembly and a Legislative Council. 
In the rest of the Provinces, the Legislature was unicameral, 

The legislative powers of both the Central and Provincial 
Legislatures were subject to various limitations and neither 
could be said to have Possessed the features of a sovereign 


Legislature. Thus, the Central Legislature was subject to the 
following limitations : 


() Apart from the Governor- 
Bill passed by the Central Legisla 
by the Crown. 


(ii) The Governor-Genera] might prevent discussion in the 
Legislature and Suspend the proceedings in regard to any Bill 


if he was satisfied that it would affect the discharge of his 
Special responsibilities, 


(tii) Apart from the 
during the recess of the Le 
independent powers of leg; 
the Legislature. Thus, 


General’s power of veto, a 
ture was also subject to veto 


Power to promulgate Ordinances 
gislature, the Governor-General had 
islation, concurrently with those of 
he had the power to make temporary 
Ordinances as well as permanent Acts at any time for the dis- 
charge cf his Special responsibilities. 

(iz) No Bill or amendment could be introduced in the 


Legislature without the Governor-General's Drevious sanction, 


with resnect to certain matters, e.g., if the Bill or amendment 
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sought to repeal or amend or was repugnant to any law of the 

British Parliament extending to India or any Governor- 

General's or Governor's Act, or if it sought to affect matters 

as respects which the Governor-General was required to act 
о 


о 


in his discretion. 


There were similar fetters on the Provincial Legislature. 


Тһе Instruments of Instructions issmed under the Act 
further required that Bills relating to a number of subjects, 
such as those derogating from the powers of a High Court or 
affecting (Ше Permanent Settlement, when presented to the 
Governor-General or a Governor for his assent, were to be 
reserved for the consideration of the Crown or the Governor- 
General, as the case might be. 

(d) Distribution of legislative powers between the Centre 
and the Provinces.—Though the Indian States did not join the 
Federation, the federal provisions of the Government of India 
Act, 1935, were in fact applied as between the Central Govern- 
ment and the Provinces. The division of legislative powers 
between the Centre and the Provinces is of special interest to 
the reader in view of the fact that the division made in the 
Constitution between the Union and the States proceeds largely 
on the same lines. 

A three-fold division was made in the Act 

(i) There was a Federal List over which’ the Federal Legis- 
lature had exclusive powers of legislation. This List included 
matters such as external affairs ; currency and coinage ; naval, 
military and air forces ; census. (ii) There was “а Provincial 
List of matters over which the Provincial Legislature had 
exclusive jurisdiction, e.8., Police, Provincial Public Service, 
education. (iii) There was а Concurrent List of matters over 
which both the Federal and Provincial Legislatures had com- 
petence, e.g., criminal law and procedure ; civil procedure ; 


marriage and divorce, arbitration. 

The Federal Legislature had the power to legislate with 
ect to matters enumerated in the Provincial List if a Pro- 
as made by the Governor-General. 
1d also legislate with respect to a 
Jatures of two or more Provinces 


resp 
clamation of Emergency W 
‘he Federal Legislature cou 
Provincial subject if the Legis 


desired this in their common interest у 
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In case of repugnancy in the Concurrent field, a F 
law prevailed over a Provincial law to the extent of the repug- 
nancy, but if the Provincial law received the assent of the 
Governor-General or of His Majesty, having been reserved for 
their consideration for this purpose, the Provincial law pre- 
vailed, notwithstanding such repungnancy. 

The allocation of residuary power of leg: 
was unique. It was not vi 
vincial Legislatures but th 


ederal 


islation in the Act 
ested in either of the Central or Pro- 
e Governor-General was empowered to 
authorise either the Federal or the Provincial Legislature to 
enact a law with respect to any matter which was 
enumerated in the Legislative Lists. 

It is to be noted that ‘Dominion Status’, which was pro- 


mised in 1929, was not conferred by the Government of India 
Act, 1935. 


not 


The circumstances leading to the enactment of the Indian 
Independence Act, 1947 will be explained in the next Chapter. 


But the changes introduced by this Act 

Changes introduced by into the structure of the government 

ES. T ere pending the drawing up of a Constitu- 

tion for independent India by a Consti- 

should be pointed out in the present content, 

orrect and comprehensive picture of the back- 
ground upon which the Constitution was made. 

In pursuance of the Indian Independence Act, the Govern- 
ment of India Act, 1935, was amended by Adaptation Orders, 
both in India and Pakistan. 

The following were the main res 

(a) Abolition o 
British Parliament 


tuent Assembly, 


ults of such adaptations : 


f the Sovereignty and Responsibility of the 
Аз has been already explained (p. 1, 
ante), by the Government of India Act, 1858 the Govern- 
ment of India was transferred from the East India Com- 
pany to the Crown. By this Act, the British 


became the direct Suardian of India, and the office of the 
Secretary of State for 
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direct control of the Secretary of State until the Indian 
Independence Act, 1947, so that— 


“іп constitutional theory, the Government 
official Government under His Majesty's Government.” 


of India is а subordinate 


The Indian Independence Act altered this constitutional 
position, root and branch. It declared that with effect from the 
15th August, 1947 (referred to as the ‘appojmted day’), India 
ceased to be a Dependency and the suzerainty of the British 
Crown over the Indian States’ and the treaty relations with 


Tribal Areas also lapsed from that date. 

'The responsibility of the British Government and Parlia- 
ment for the administration of India having ceased, the office 
of the Secretary of State for India was abolished. 

(b) The Crown no longer to be the source of authority.— 
So long as India remained a Dependency of the British Crown, 
the Government of India was carried on in the name of His 
Majesty. Under the Act of 1935, the Crown came into further 
prominence owing to the scheme of the Act being federal, and 
all the uits of the federation, including the Provinces, drew 
their authority direct from the Crown. But under the Indepen- 
dence Act, 1947, no unit in the two Dominions of India and 
Pakistan had to derive its authority from the British Isles. 

(c) The Governor-General and Provincial Governors to act 
as constitutional heads.—The Governor-General of the two 
Dominions became the constitutional heads of the two new 
Dominions as in the case of the other Dominions. This was, in 
fact, a necessary corollary from ‘Dominion Status’ which had 
been denied to India by the Government of India Act, 1935, but 
conceded by the Indian Independence Act, 1947. | 


According to the adaptations under the Independence Act, 
there was no longer any Executive Council as under the Act 
of 1919 or ‘counsellers’ as envisaged by the Act of 1935. The 
Governor-General or the Provincial Governor was to act on the 
advice of a Council of Ministers having the confidence of the 
Dominion Legislature or the Provincial Legislature, as the case 
might be. The words “іп his discretion,” “acting in his dis- 
cretion" and ‘individual judgment" were effaced from the 
Government of India Act, 1935, wherever they occurred, with 
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the result that there was now no Sphere in which these consti- 
tutional heads could act without or against the wishes of the 
Ministers. Similarly, the powers of the Governor-General 
requiring Governors to discharge certain functions as his agents 
were deleted from the Act. 


The Governor-General and the Governors lost extraordinary 
powers of legislation so as to compete with the Legislature, by 
passing Acts, Préclamations and Ordinances for ordinary legis- 
lative purposes, and also the power of certification. ‘The Crown 
also lost its right of veto and so the Governor-General could not 
reserve any bill for the signification of His Majesty’s pleasure. 


(d) Sovereignty of the Dominion Legislature.—The Central 
Legislature of India, composed of the Legislative Assembly and 
the Council of State, ceased to exist on August 14, 1947. From 
the ‘appointed day’ and until the Constituent Assemblies of 
the two Dominions were able to frame their new Constitutions 
and new Legislatures were constituted thereunder,—it was the 
Constituent Assembly itself, which was to function also as the 
Central Legislature of the Dominion to which it belonged. In 
other words, the Constituent Assembly of either’ Dominion 


(until it itself desired otherwise), was to have a dual function, 
constituent as well as legislative. 


The sovereignty of the Dominion Legislature was com- 
plete and no sanction of the Governor-General would henceforth 
be required to legislate on any matter, and there was to be no 
гериспапсу by reason of contravention of any Imperial law. 
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THE MAKING OF THE CONSTITUTION 


The demand that India's political destiny should be deter- 

pemend for: n. Const- mined by the Indians theniselves had 

tution framed by а been put forward by Mahatma Gandhi 
Constituent Assembly. as early as 1922: > 


"Swaraj will not be a free gift of the British Parliament; it will 
be a declaration of India's full self-expression. That it will be expressed 
through an Act of Parliament is true but it will be merely a courteous 
ratification of the declared wish of the people of India even as it was 
iü the case of the Union of South Africa”. қ 


he failure of the Statutory Commission and the Round 
Table Conference which led to the enactment of the Govern- 
ment of India Act, 1935, to satisfy Indian aspirations (p. 8, ante) 
accentuated the demand for a Constitution made by the people 
of India without outside interference, which was officially 
the National Congress in 1935. In 1938, Pandit 


asserted by 
formulated his demand for a Constituent 


Nehru definitely 
Assembly thus: 

"The National Congress stands for independence and a democratic 
state. It has proposed that the constitution. of frée India must be 
framed, without outside interference, by a Constituent Assembly elected 
on the. basis of adult franchise." 


This was reiterated by the Working Committee of the 


Congress in 1939. 


This demand was, however, resisted by the British Govern- 
] the outbreak of World War II when external circum- 

stances forced them to realise the 
Cripps Mission. urgency of solving the Indian con- 
In 1940, the Coalition Government in 
England recognized the principle that Indians should them- 
selves frame a new Constitution for autonomous India, and in 
March 1942, when the Japanese were at the doors of India, 
they sent Sir Stafford Cripps, a member of the Cabinet, with a 
draft declaration of the proposals of the British Government 
ch were to be adopted (at the end of the War) provided the 


ment unti 


stitutional problem. 


whi 
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two major political parties (Congress and the Muslim League)! 
could come to an agreement to accept them, viz,— 

(a) that the Constitution of India was to be framed by an 
elected Constituent Assembly of the Indian people ; 

(b) that the Constitution should give India Dominion 
Status,—equal partnership of the British Commonwealth of 
Nations ; 

(c) that there should be one Indian Union comprising all 
the Provinces and Indian States ; but 

(d) that any province (or Indian State) which Was not pre- 
pared to accept the Constitution would be free (0 retain its 
constitutional position existing at that time and with such non. 
acceding Provinces the British Government could enter into 
Separate constitutional arrangements. 


But the two parties failed to come to an agreement to 
accept the proposals, and the Muslim League urged 


(a) that India Should be divided into two autonomous 
States on communal lines, and that some of the Provinces ear- 
marked by Mr. Jinnah, should form an independent Muslim 
State, to be known as Pakistan ; 

(b) that instead of one Constituent Assembly, there should 
be two Constituent Assemblies, i.e., a separate Constituent 
Assembly for building Pakistan. 


After the rejection of the Cripps proposals (followed by the 
dynamic 'Quit India' campaign launched by the Congress), 
Cabinet Delegation. varons attempts to, reconcile the two 
В parties were made, including the Simla 

Conference held at the instancé of the Governor-General, Lord 
Wavell. These having failed, the British Cabinet sent three 
of its own members, including Cripps himself, to make another 
Serious attempt, But the Cabinet Delegation, too, failed in 
making the two major parties come to any agreement and 
Were, accordingly, obliged to put forward their own proposals, 


Which were announced simultaneously in India and in England 
on the 16th May, 1946. 


The proposals of the Cabinet Delegation Sought to effect 
а compromise between а Union of India and 


While the Cabinet delegation definitely rejected t 
a separate Constituent Assembly and a separate 


its division. 
he claim for 
State for the 
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Muslims, the scheme which they recommended involved a 
virtual acceptance of the principle of the claim of the Muslim 
League. 

The broad features of the scheme were— 

(a) There would be a Union of India, comprising both 
British India and the States, and having jurisdiction over the 
subjects of Foreign Affairs, Defence and Cofnmunications. АП 
residuary powers would belong to the Provinces and the States. 

(b) The Union would have an Executive and a Legisla- 
ture constituted of representatives of the Provinces and States. 
But any question raising a major communal issue in the Legis- 
lature would require for its decision a majority of the repre- 
sentatives of the two major communities present and voting 
as well as a majority of all the members present and voting. 

(c) The Provinces would be free to form Groups with 
executives and legislatures, and each Group would be com- 
petent to determine the provincial subjects which would be 
taken up by the Group organisation. 

The proposals also contained a plan according to which a 
Constituent Assembly would be elected by indirect election, 
on communal lines, to frame a Constitution in conformity with 
the scheme outlined by the Delegation. : 

The scheme laid down by the Cabinet Mission was, how- 
ever, recommendatory, and it was contemplated by the Mission 

н. M. бог Statement that it would be adopted by agreement 
of December 6, 1946. between two major parties. A curious 
situation, however, arose after an election for forming the Con- 
stituent Assembly was held. The Muslim League joined the 
election and its candidates were returned. But a difference of 
opinion had in the meantime arisen between the Congress and 
the League regarding the interpretation of the ‘Grouping 
clauses’ of the proposals of the Cabinet Mission. ‘The British 
Government intervened at this stage, and explained to the 
leaders in London that they upheld the contention of the 
League as correct, and on December 6, 1946, the British 
Government published the following statement — 

"Should a constitution come to be framed by the Constituent 
Assembly in which a large section of the Indian population had not 
been represented, His Majesty’s Government would not contemplate 
forcing such a constitution upon any unwilling part of the country.” 


2 
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For the first time, thus, the British Government acknow- 
ledged the possibility of two Constituent Assemblies and two 
States. The result was that on December 9, 1946, when the 
Constituent Assembly first met, the Muslim League members 
did not attend, and the Constituent Assembly began to func- 
tion with the non-Muslim members. 


The Musliny League next urged for the dissolution of the 
Constituent Assembly of India on the ground that it was not 
H. M. G.s Statement fully representative of all Sections of the 
of February 20, 1947, people of India. Оп the other hand, 


the British Government, by their Statement of the 20th 
February, 1947, declared— 


(a) that British rule in India would in any case end by 
June, 1948, after which the British would certainly 
transfer authority to Indian hands ; 

(b) that if by that time a fully representative Consti- 
tuent Assembly failed to work out a constitution 


in accordance with the proposals made by the 
Cabinet Delegation,— я 


"H.M.G. wil have to consider to whom the powers of the Central 
Government in British India should be handed over, on the due date, 
whether as a whole to some form of Central Government for British 
India, or in some areas to the existing Provincial Government, or in 
such other way as.seems most reasonable and in the best interests of 
the Indian people." 


Тһе result was inevitable and the League did not con- 
Sider it necessary to join this Assembly, and went on pressing 
for another Constituent Assembly for ‘Muslim India.’ 


British Government next sent Lord Mountbatten to India 
as the Governor-General, in place of Lord Wavell, in order to 
expedite the preparations for the transfer of power, for which 
they had fixed a rigid time limit. Lord Mountbatten brought 
the Congress and the League into a definite agreement that 
the two ‘problem’ provinces of the Punjab and Bengal would 
be partitioned so as to form absolute Hindu and Muslim 
majority blocks within these Provinces. The League would 
thea get its Pakistan—which the Cabinet Mission had so ruth- 
lessly denied it,—minus Assam, East Punjab and West Bengal, 
while the Congress which was taken as the representative of 
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the whole of india less the Muslims, would get the rest of 
India where the Muslims were in a minority. 

The actual decision as to whether the two Provinces of 
Punjab and Bengal were to be partitioned was, however, left 
to the Vote of the members of tlie Legis- 
lative Assemblies of these two Provinces, 
meeting in two parts, according to а plan .known as the 
‘Mountbatten Pan.’ It was given a formal shape by a State- 
ment made by the British Government on June 3, 1947, which 
provided, inter alia, that 


“The Provincial Legislative Assemblies of Bengal and the 
Punjab (excluding European members) will, therefore, each 
be asked to meet in two parts, one representing the Muslim 
majority districts and the other the rest of the Province. . . . 
The members of the two parts of each Legislative Assembly 
sitting separately will be empowered to vote whether or not 
the Province should be partitioned. If a simple majority of 
either Part decides in favour of Partition, division will take 
place and arrangements will be made accordingly. If partition 
were decided upon, each part of the Legislative Assembly, 
would decide, on behalf of the areas it represented, whether it 
would join the existing or a new and separate Constituent 
Assembly." j 

It was also proposed that there would be a referendum іп 
the N.W.F. Province and in the Muslim majority district of 
Sylhet as to whether they would join India or Pakistan. 

The Statement further declared H.M.G.'s intention ''to 
introduce legislation during the current session for the transfer 
of power this year on a Dominion Status basis to one or two 
sticcessor authorities according to decisions taken as a result of 


and of June 3, 1947. 


this announcement." 

'The result of the vote according to the above Plan was a 
foregone conclusion as the representatives of the Muslim 
majority areas of the two Provinces (i.e., West Punjab and 
East Bengal) voted for partition and for joining a new Con- 
Stituent Assembly. Тһе referendum in the N.W.F. Province 
and Sylhet were in favour of Pakistan. | 

On the 26th July, 1947, the Governor-General announced 
the setting up of a separate Constituent Assembly for Pakistan. 
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n of June 3, 1947 having been carried out, nothing 
in the way of effecting the transfer of power by enacting 
а statute of the British Parliament in accordance with the 
declaration. 

It miust be said to the credit ‘of the British Parliament that 
it lost no time to draft the Indian Independence Bill upon the 


- basis of the above Plan, and this Bill 

ets au eel was passed and placed on the Statute 

Book, with amazing speed, as the Indian 

Independence Act, 1947 (10 & 11 Geo. VI, c. 30). ‘The Bill 

which was introduced in Parliament on July 4, received the 

Royal Assent on July 18, 1947 and came into force from that 
date. 

Тһе most outstanding characteristic of the Indian Indepen- 

dence Act was, that while other Acts of Parliament relating to 
the Government of India (such as the Government of India Acts 
from 1858 to 1935) sought to lay down a Constitution for the 
Sovernance of India by the legislative will of the British Par- 
liament,—this Act of 1947 did not lay down any such constitu- 
tion. The Act provided that as from the 15th August, 1947: 
(which date is referred to in the Act as the 'appointed date"), 
in place of 'India' as defined in the Government of India Act, 
1935, there would be set up two independent Dominions, to be 
known as India and Pakistan, and gave unlimited power to the 
Constituent Assembly of each Dominion to frame and adopt any 
constitution and to repeal any Act of the British Parliament, 
including the Indian Independence Act. 
. Under the Act, the Dominion of India got the residuary 
territory of India excluding the Provinces of Sind, Baluchistan, 
West Punjab, East Bengal з and the N.W.F. Province and the 
district of Sylhet in Assam (which had voted in favour of Pakis- 
tan ata referendum, before the Act came into force). 

The Constituent Assembly which had been elected Тог 
undivided India and held its first sitting on the 9th December, 
~ Constituent Assembly 1946 reassembled on the 14th August, 
of India. 1947, as the sovereign Constituent As- 
sembly for the Dominion of India. 

, As to its composition, it should be remembered (see D: 17 
ante), that it had been elected by indirect election by the 
members of the Provincial Legislative Assemblies 


АУ” 


(lower 
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House only), according to the scheme recommetid 
Cabinet Delegation. ‘The essentials of this sche 
follows :— 

(1) Each province and each Indian State or group of 
States were allottéd a total number of seat3 propor- 
tional to their respective populations roughly in the 
ratio of one to a million. As a result, the Provinces 
were to elect 292 members while the Indian States 
were allotted a maximum of 93 seats. - 

(2) іе seats in each province were distributed among 
the three main communities, Muslim, Sikh and 
and General, in proportion to their respective popu- 
lations. 

(3) Members of each community in the Provincial 
Legislative Assembly elected their own representa- 
tives by the method of proportional representation 
with single transferable vote. > 

(4) The method of selection in the case of representa- 
tives of Indian States was to be determined by 


consultation. 


As a result of the Partition under the Plan of June 3, 1947, 
the representatives of Bengal, Punjab, Sind, N.W.F.P., Balu- 
chistan and the Sylhet district of Assam (which had joined 
Pakistan by a referendum) ceased to be members of the Consti- 
tuent Assembly of India, and there was a fresh election in the 
new Provinces of West Bengal and East Punjab. Іп the result, 
when the Constituent Assembly reassembled on “the 31st 
October, 1947, the membership of the House was reduced to 
299, as in Table I. Of these, 284 were actually present on the 
26th November, 1949, and appended their signatures to the 
Constitution as finally passed. 

"The salient principles of the proposed Constitution had been 
outlined by various committees of the Assembly such as the 
Union Constitution Committee, the Union Powers Committee, 
and after a general discussion of the reports of these Committees, 
the Assembly appointed a Drafting Committee on the 29 
August, 1947. The Drafting Committee embodied the decis 
of the Assembly with alternative and additional proposals in 
form of a ‘Draft Constitution of India’ which was publishe ip 
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February 1948. Тһе Constituent Assembly „next met in 
November, 1948, to consider the provisions of the Draft, clause 
by clause. After several sessions, the consideration of the 
clauses or the second reading was completed by the 17th 
October, 1949. с 


Тһе Constituent Assembly again sat on the 14th November, 
Passing of the,Coasti- 1949 for the third reading and finished 
tntion. it on the 26th November, 1949, on which 
date the Constitution received the signature of the President of 
the Assembly and was declared as passed. ы 


The provisions relating to citizenship ; elections ; provi- 
Date of Commence. Sional Parliament ; temporary and transi- 
ment of the Constitu- tional provisions were given immediate 
ton: effect, i.e., from November 26, 1949. 
The rest of the Constitution came into force on the 26th 
January, 1950, and this date is referred to in the Constitution as 
the Date of its Commencement. 


REFERENCES 


1. As stated earlier (p. 5, ante), the Muslim League, professedly a 
Communal party, was formed in 1906. While its earlier objective 
was to secure separate representation of the Muslims in the political 
system, in its Lahore Resolution of 1940, it asserted its demand 
for the creation of separate Muslim States in the Muslim majority 
areas. This idea was developed into the claim for dividing India 
into two independent States, when the Cripps offer was announced. 


CHAPTER III 
OUTSTANDING FEATURES OF OUR CONSTITUTION 


The Constitution of India is remarkable for many out. 
standing features which will distinguish it from other Constitu- 
Drawn from different tions even though it has been prepared 
Sources. after “ransacking all the known Соп. 
stitutions of the world" and most of its provisions are substan- 
tially borrowed from others, As Dr. Ambedkar observed, — 


“One likes to ask whether there can be anything new in a 
Constitution framed at this hour in the history of the world. More 
than hundred years have rolled when the first written Constitution 
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en followed by many other countries 
ting. ... Given these facts, all 
ns must look similar. The only 
Constitution framed so late in 
ve the faulis and to accom- 


was drafted. It has then be 
reducing their Constitutions to wri 
Constitutions in their main provisio 
new things, if there be any, in а 
the day are the variations made to remo 
modate it to the needs of, the country.” 


So, though our Constitution may be said to be a ‘borrowed’ 
Constitution, the credit of its framers lies in gathering the best 
the existing Constitutions and in modifying 
ding the faults that have been dis- 
d to adapting them to the existing 
try. So, ifitisa ‘patchwork’, 


features of each of 
them with a view to avoi 
closed in their working ап 
conditions and needs of this coun 
it is a ‘beautiful patchwork’. 
"(The more important of these features may be summarised 


as follows. 

Тһе Constitution of India has the distinction of being the 
nstitution of the world so far produced. 
The original Constitution contained as 
Constitution. many as 395 articles and 8 schedules (to 
which additions were made by subsequent amendments). Even 
after the repeal of several provisions by the Constitution (Seventh 
Amendment) Act, 1956, it still contains 380 articles and 9 


schedules’. 


This extraordinary bulk of the Constitution is due to several 
reasons : 
(i) The framers sought to incorporate the accumulated 
experience gathered from the working of all the-known Con- 
acorporates the accu- stitutions and to avoid all defects and 
mulated experience of loopholes that might be anticipated in 
different Constitutions. the light of those Constitutions. ‘Thus, 
while they framed the Chapter on the Fundamental Rights 
upon the model of the American Constitution, and adopted the 
Parliamentary system of Government from the United King- 
dom, they took the idea of the Directive Principles of State 
Policy from the Constitution of Eire, and added elaborate pro- 
visions relating to Emergencies in the light of the Constitution 
of the German Reich and the Government of India Act, 1935. 
On the other hand, the Indian Constitution is more full of 
words than other Constitutions because it has codified the results 


lengthiest written Co 
The lengthiest known 
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of judicial decisions made elsewhere, in order to Minimise un- 
certainty and litigation. 

(ü) Not contended with merely laying down the funda- 
mental principles of governance (as the American Constitution 

Detailed , administra. 905), the authors of the Indian Consti- 
tive provisions includ- tution followed the Government of India 
ed. Act, 1935, in providing matters of 
administrative detail, not only because the people were accus- 
tomed to the detailed provisions of that Act, but also because 
the authors had the apprehension that in the present conditions 
of the country, the Constitution might be perverted unless the 
form of administration was also provided by the Constitution, 

It was felt that smooth working of an infant democracy 
might be jeopardised? unless the Constitution mentioned in 
detail things which were left in other Constitutions to ordinary 
legislation. This explains why we have in our Constitution 
detailed provisions about the Services, the Public Service Com. 
missions, Election and the like. It is the same ideal of 'exhaus- 


The very adoption of the bluk of the provisions from the 
Government of India Act, 1935 contributed to the volume of the 
new Constitution inasmuch as the Act of 1935 
lengthy and detailed organic law. 

(ii) The vastness of the country, and the peculiar problems 
to be solved have also contributed towards the bulk of the Con- 


Peculiarity of the pro. stitution. Thus, there is one entire Part 
blems to be “Solved. [Part XVI] 


itself was a 


(iv) While the Constitution of the United States deals only 
with the Federal Government and leaves the States to draw up 
DW У their own Constitutions, the Indian 
S DLE * Constitution provides the Constitutions’ 
of both the Union and the Units (i.e., the 

States), with the same füllness and precision. Since the Units 
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of the federation differed in their historical origins and their 
political development, special provisions for different classes of 
the Units? had to be made, such as the Part B States (represent- 
ing the former Indian States), the Part C States (representing 
the Centrally Administered reas) and this also contributed to 
the bulk of the Constitution [see Table I]. 
(v) There is not only a Bill of Rights containing justiciable 
fundamental rights of the individual [Part Па] on the model 
of the Amendments to the American 
Both justicjable and Constitution but also a Part [Part IV] 
non-justiciable rights in- 42% а р Sem > 
cluded: Fundamental containing Directive Principles, which 
Rights and Directive confer no justiciable rights upon the in- 
Principles. P e 
dividual but are nevertheless to be 
regarded as ‘fundamental in the governance of the country’,— 
nature of ‘principles of social policy’ as contained 
in the Constitution of Eire. It was considered by the makers of 
our Constitution that though they could not, owing to their 
made legally enforceable, it was well worth to 
e Constitution some basic non-justiciable rights 
which would serve as moral restraints upon future governments 
and thus prevent the policy from being torn away from the 
ideals which inspired the makers of the organic law. 
(vi) Another distinctive feature of the Indian Constitution is 
that it seeks to impart flexibility to a 
written federal Constitution. 


being in the 


very nature, be 
incorporate in th 


More flexible than 
rigid. 

It is only a few of the provisions of the Constitution that 
require ratification by the State Legislatures and еуеп then 
ratification by only % of them would suffice (while the American 
Constitution requires ratification by 1 of the States). 

The rest of the Constitution may be amended by a special 
majority of the Union Parliament, i.e., a majority of not less 
than 2/3 of the members of each House present and voting, 
must be a majority of the total membership of 


which again, А 
Even the Fundamental Rights can be amended іп 


that House. 


this way. p 
No provision of the Constitution is unamendable. 


On the other hand, Parliament has been given the power 
of the provisions of the Constitution 


to alter or modify many 
quired for general legislation, by 


by a simple majority as is re 
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laying down in the Constitution that such changes “shall not 
be deemed to be ‘amendments’ of the Constitution.” Instances 
to the point are—(a) Changes in the names, boundaries, areas of, 
and amalgamation and separation of States [Art. 4]. (b) Aboli- 
tion or creation of the Second Chamber of a State Legislature 
[Art. 169]. (с) Administration of Scheduled Areas and 
Scheduled Tribes [Paragraph 7 of the 5th Schedule and Para- 
graph 21 of the 3th Schedule]. 


Yet another evidence of this flexibility is the power given 

in the Constitution itself to Parliament to supplement the pro- 
Legislation as supple- visions of the Constitution by legislation. 
menting the Constitu- Though the makers of the Constitution 
tion. aimed at exhaustiveness, they realised 
that it was not possible to anticipate all exigencies and to lay 


down detailed provisions in the Constitution to meet all situa- 
tions and for all times. 


(a) In various Articles, therefore, the Constitution lays 
down certain basic principles and empowers Parliament to sup. 
plement these principles by legislation. "Thus, (i) as to citizen- 
Ship, Articles 5-8 only lay down the conditions for acquisition 
of citizenship at the commencement of the Constitution and 
Article 11 vests plenary powers in Parliament to legislate on 
this subject. In pursuance of this power, Parliament has 
enacted the Citizenship Act, 1956, so that in order to have a 
full view of the law of citizenship in India, a Study of the 
Constitution has to be supplemented by that the Citizenship 
Act. (ii) Similarly, while laying down certain fundamental 
safeguards against preventive detention, Article 22 (7) empowers 
ate on some subsidiary matters relating to 
Preventive Detention Act, 1950, made under 
erefore, to be read along with the provisions 
of Article 22, (iii) Again, while banning ‘untouchability’ , Art. 
17 provides that it shall be an offence ‘punishable in accordance 
with law’, and in exercise of this power, Parliament has enacted 
the Untouchability (Offences) Act, 1957, which must be teferred 
to as supplementing the constitutional prohibition against un- 
touchability. (iv) While the Constitution lays down the basic 
Provisions relating to the election of the President and Vice- 
President, Art. 71 (3) empowers Parliament to supplement these 


Cu. III] OUTSTANDING FEATURES 27 


constitutional provisions by legislation, and by virtue of this 
power Parliament has enacted the Presidential and Vice-Presi- 


dential Elections Act, 1952. 
The obvious advantage of this scheme is that the law made 
y be modified according to the exigencies for 


by Parliament ma 
the time being, without having to resort to a constitutional 


amendment. 


(b) "There are, again, а number of Articles in the Constitu- 


tion which are of a tentative or transitional nature and they are 
to remain "in force only so long as Parliament does not legislate 
on the subject. Such provisions, for instance, relate to the 
salaries and allowances of Ministers [Art. 75 (6)], Chairman, 
Speaker etc. [Art. 97], Judges of the Supreme Court [Art. 
125 (2)]; exemption of Union property from State taxation 


[Art. 285]. 
(vii) This combi: 
underlies the written 


nation of theory of ‘fundamental law’ which 
Constitution of the United States with the 
"P » theory of ‘Parliamentary sovereignty’ 
осовина stitution which underlies the unwritten Constitu- 
with Parliamentary so- tion of England is the result of the 
vereignty. liberal philosophy of the framers of the 


Indian Constitution which has been so nicely expressed by 


Pandit Nehru: 
“While we wan 
we can make it, the 
be a certain flexibility. If 
you stop the nation's grow 


t this Constitution to be as solid and permanent as 
permanence in Constitutions. There should 
you make anything rigid and permanent 
th, the growth of a living, vital, вино 
we could not make this Constitution so 


re is no 


rigid tha 
is in turmoil and w 
tion, what we may do to 


The flexibility of our Constitution is illustrated by the fact 
that even during the first seven years of its working, it has been 
amended seven times. Vital changes have thus n TM b 
the First and Fourth Amendments to the Constitution, in inde 
ing amendments to the fundamental rights conferred by T у 
19 and 31. In fact, the Fourth Amendment has radi ily 
affected the conception of the right to compensation f У 
acquisition of private property by the State: and all ds У a 
been possible by passing an Act of Parliament, —of course er 


^ 


` 


28 INTRODUCTION TO THE CONSTITUTION OF INDIA [CH. III 


а special majority. The Seventh Amendment of 1956, as will 
be shortly explained, has reorganised the States and their terri- 
tories in such a manner as to redraw the political map of India 
apart from introducing many other changes in the text of the 
Constitution. e 


(viii) It is also remarkable that though the framers of the 
Constitution attempted to make an exhaustive code of organic law, 


у room has been left for the growth of con- 

E са alee пола ventions to supplement the Constitution 
in matters where it is Silent. Thus, while 

the Constitution imported the doctrine of Cabinet responsiblity 
in Art. 75, it was not possible to codify the numerous conven- 
tions which answer the problems as they arise in England, from 
time to time, in the working of the Cabinet System. "lake for 
instance, the question whether the Ministry should resign when- 
ever there is an adverse vote against it in the House of People, 
or whether it is at liberty to regard an accidental defeat on a 
particular measure as a ‘snap vote’.* Again, the Constitution 
cannot possibly give any indication as to which issues. should be 
regarded as a ‘vital issue’ by a Ministry, so that on a defeat on 


such an issue the Ministry should be morally bound to resign. 
Similarly, in what circumstances a 


in advising the President to diss 


resigning upon an adverse vote, can only be established by 
convention. 


(ix) While the Directive Principles are not enforceable in the 
Courts, the Fundamental Rights, included in Part III, are so 


enforceable at the instance of any per- 
aud cona, Rights son Whose right has been infringed by 
medies. any action of the State,—executive or 
legislative, and the remedies for enforc. 
У, the writs of habeas corpus, mandamus, 
rari are also guaranteed by the Constitu- 
ecutive order which offends a fundamental 
declared void by the Supreme Court or the 


ing these rights, name] 
prohibition and certio 
tion. Any law or ex 
right is liable to be 
High Court. 


(x) An independent Judiciary, having the power of ‘judicial 
review’, is thus another prominent feature of our Constitution. 


r 


j 
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Indeed," the harmonisation which our Constitution has 
effected between Parliamentary Sovereignty and a written Cons- 
1 titution with a provision for Judicial 
e ciat Review is a unique achievement of the 
Parliamentary Suprema- framers of our Constitution.s An abso- 
e lute balance of powers between the 
tis an impracticable thing and in 
long to some one of them. This 
is why the rigid programme of Separation of Powers and the 
checks and* balances between them in the Constitution of the 
United States has failed in its actual working, and the Judiciary 
has assumed supremacy under its powers of interpretation of the 
Constitution to such an extent as to deserve the epithet of the 
‘safety valve’ or the *balance-wheel' of the Constitution. As 
one of her own Judges has said (Chief Justice Hughes), “Тһе 
Constitution (of the U.S.A.) is what the Supreme Court says it 
is". It has the power to jnvalidate a law duly passed by the 
Legislature not only on the ground that it trangresses the legis- 
lative powers vested in it by the Constitution, but also on the 
ground that it is opposed to some general principles, such as 
‘due process’, the contents of which, not being laid down in 
the Constitution, are definable only by the Supreme Court. 
The American Judiciary thus sits over the wisdom of any legis- 
lative policy as if it were a third Chamber or super-Chamber of 
the Legislature. 

Under the English Constitution, on the other hand, Parlia- 
ment is supreme and “can do everything that is not naturally 
impossible" (Blackstone) and the Courts cannot nullify any Act 
of Parliament on any ground whatsoever. As May puts it— 

“The Constitution has assigned no limits to the authority of Parlia- 
ment over all matters and persons within its jurisdiction. А law may 
be unjust and contrary to the principles of sound government: But 
Parliament is not controlled in its discretion and when it errs, its errors 
can be corrected only by itself." 

So, Judges have denied themselves any power ''to sit as a 
Court of Appeal against Parliament." 

The Indian Constitution wonderfully adopts the vja media 
between the American system of Judicial Supremacy and the 
English principle of Parliamentary Supremacy, by endowing 
the Judiciary with the power of declaring a law as unconstitu- 


different organs of governmen 
practice the final say must be 


E o 
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tional if it is beyond the competence of the Legislature accord- 
ing to the distribution of powers provided by the Constitution, 
or if it is in contravention of the fundamental rights guaranteed 
by the Constitution ; but, at the same time, depriving the 
Judiciary c£ any power of ‘judicialreview’ of the wisdom of 
legislative policy. Thus, it has avoided the expression ‘due 
process’, and made fundamental tights such as that of liberty 
and property subjéct to regulation by the Legislature’, Further, 
the major portion of the Constitution, including the Funda- 
mental Rights, is liable to be amended by the Union Parlia- 
ment by a special majority, if in any case, the Judiciary proves 
too obtrusive. The theory underlying the Indian Constitution 
in this respect can hardly be better expressed than in the words 
of Pandit Nehru : 

“No Supreme Court, no Judiciary, can stand in judgment over the 
Sovereign will of Parliament, representing the will of the entire com- 
munity. It can pull ар that sovereign will if it goes wrong, but, 
in the ultimate analysis, where the future of the community is con. 
cerned, no Judiciary can come in the way..... Ultimately, the fact 
remains that the Legislature must be supreme and must not be inter- 
fered with by the Courts of law in such measures as social reform.” 

The Indian Constitution thus places the supremacy at the 
hands of the Legislature as much as that is possible within the 
bounds of a written Constitution. 


But, so long as the Constitution itself is not amended, 
the Supreme Court has the final бау as to what the Constitu- 
tion means. Under Art. 141, its decisions are bindin 


Fundamental Rights (xi) The above attitude is illustrated 
Subject to reasonable re- by the novel declaration of Fundamental 
gulation by Legislature. Rights КЕН Gur Constitution embodies. 

The idea of incorporating іп the Constitution а ‘Bill of 
Right’ has been taken from the Constitution of the United 
States. But the guarantee of individual rights in our Constitu- 


, 
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tion has been very carefully balanced with the need for security 


of the State itself. 

American experience demonstrates that a written guarantee 
of fundamental rights has a tendency to engender an atomistic 
view towards society and the State which may at times prove 
to be dangerous to the common welfare. Of course, America 
has been saved from the dangers of such a situation by reason 
of her Judiciary propounding the doctrine of ‘Police Powers’ 
under which the Legislature is supposed to be competent to 
interfere witl? individual rights wherever they constitute a ‘clear 
danger’ to the safety of the State and other collective interests. 

Instead of leaving the matter to the off-chance of judicial 
protection in particular cases, the Indian Constitution makes 
each of the fundamental rights subject to legislative control 


under the terms of the Constitution itself. 


(xii) Another peculiarity of the Chapter on Fundamental 
Rights in the Indian Constitution is that it aims at securing not 
Social equality also merely political or legal equality, but 
guaranteed by the Con- social equality as well. Thus, apart from 
stitution. the usual guarantees that the State will 
not discriminate between one citizen and another merely on the 
ground of religion, race, caste, sex or place of birth,—in the 
matter of appointment, or other employment offered by the 
State, the Constitution includes a prohibition of ‘untouchability’ 
of any form and lays down that no citizen may be deprived of 
access to any public place or of the enjoyment of any public 
amenity or privilege, only on the ground of religion, race, 
caste, sex or place of birth. 

We can hardly overlook in this context that under the 
Constitution of the U.S.A. or any other democratie country, 
racial discrimination persists even to-day. 

(xiii) The adoption of universal adult suffrage [Art. 326], 
without any qualification either of property, taxation or the like, 

is a ‘bold experiment’ in India, having 

Universal franchise regard to the vast extent of the country 
KIM ELA Te- and its population, with an overwhelm- 
ing illiteracy (to the extent of 85% of 

the total population). The suffrage in India, it should be noted, 
is wider than that of England or the United States. That, 


о 
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notwithstanding the outstanding difficulties, this bold experi 
ment has been crowned with success will be evident from some of 
the figures? relating to the first General Election held under the 
Constitution in 1952. Out of a total population of 356 million 
and an adult population of 180 milion, the number of voters 
enrolled was 173 million and of these no less than 88 million, 
ie., over 5076 of the enrolled voters actually exercised their 
franchise. Тһе orderliness with which this election as well as 


the second General Election held in 1957 was conducted speaks 
eloquently of the political attainment of 


the masses, though 
illiterate, of this vast sub-continent, 


No less creditable for the framers of the Constitution is 
the abolition of communal re 


Presentation, which in its trial had 
brought in the bloody and 
p. 5, ante). 


to seats except for the Scheduled Castes and Tribes and the 
Anglo-Indians, and that only, f 


(xiv) 


" Sys 
Parliamentary govern- УУ tem of res 
ment combined with an el 


advice of his ministers, although, лекет 
ыы CC WS NS е 


d in the ex isions 0 
our Constitution. © Ра ніні ы 


Mit aur Constitution, is 
Siti 5 mot 
model either, Т 


am exact replica of «не Trish 
he Constitution o 
stitutional 


f Eire lays down that the con- 
powers of the President can only be exercised by 
him on the advice of Ministers, except those which are left 
to his discretion by the Constitution itself. Thus, the Irish 
President has an absolute discretion to refuse dissolution of the 
Legislature to a defeated Prime Minister, contrary to the 
English practice and Convention. But in the Indian Constitu- 
tion there is no provision authorising the President to act ‘in 
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his discretion оп апу matter. On the other hand, as to the 
exact relationship between the President and his Council of 
Ministers, the Constitution of India does not seek to codify 
all the conventions of the English Cabinet system but leaves 
them to be developed by convention and usage and 59 far the 
English precedents have been broadly followed. 

Broadly speaking, the system introduced by our Constitu- 
tion differs from that of the United Kingdom? only in so far 
as we have an elected President at the head, a codified Bill 
of Rights ang a Judiciary to enforce the mandates of the written 
Constitution not only against the Executive but also against 
the Legislature. 

(xv) Perhaps the most remarkable achievement of the Indian 
Constitution is to confer upon a federal system the strength 

. of a unitary government. Though nor- 

Sa, У with mally the system of government is 

federal, the Constitution enables the 

federation to transform itself into a unitary state (by the 

assumption of the powers of States by the Union),—in emer- 
gencies [Part ХУШ]. 

Such а combination of federal and unitary systems in the 
same constitution is unique in the world. For a correct appre- 
ciation of this unique system it is necessary to examine the 
background upon which federalism has been introduced into 
India, in the light of the experience in other federal countries. 

While in a unitary State there is only one Government, 

na, She national Government and, though the national 

Qorenment may create Лос subdivi- 
рмей sens допы sa мей. seis sey те 
autonomy of their own but exercise only 
ated to them by the national GoVernment, 
Ives a dual Government, viz., the national 
or federal, Government and the Government of the component 
States. A federal State, in short, is the fusion of several States 
into a single State in regard to matters affecting common 
interests, while each component State enjoys autonomy in re- 
gard to other matters. The component States are not mere 
delegates or agents of the federal Government but both „the 
federal and State Governments draw their authority from the 

the Constitution of the land. 


powers as аге deleg 
a federal State invo 


same source, viz. 
3 4 
e 
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notwithstanding the outstanding difficulties, this bold experi- 
ment has been crowned with success will be evident from some of 
the figures? relating to the first General Election held under the 
Constitution in 1952. Out of a total population of 356 million 
and an adult population of 180 rillion, the number of voters 
enrolled was 173 million and of these no less than 88 million, 
ie., over 5096 of the enrolled voters actually exercised their 
franchise. The orderliness with which this election as well as 
the second General Election held in 1957 was conducted speaks 
eloquently of the political attainment of 


the masses, though 
illiterate, of this vast sub-continent, 


No less creditable for the framers of the Constitution is 
the abolition of communal representation, which in its trial had 
brought in the bloody and lamentable partition of India (see 
p. 5, ante). In the new Constitution there is no reservation 
to seats except for the Scheduled Castes and Tribes and the 
Anglo-Indians, and that only, for a period of 10 years. 


(xiv) Following the Constitution of Eire, the Indian Consti- 
tution super-imposes an elected President upon the Perliamentary 


Pariamentary vorat system of responsible government. An 
ment combined with an elected President is the executive head 
a President at the of the Union but he is to act on the 

advice of his ministers, although whether 
he so acts according to the advice of his ministers is not ques- 
tionable in the courts and there is no mode short of impeach- 
ment to remove the President if he acts contrary to the Con- 
stitution. On the other hand, the principle of ministerial res- 
ponsibility to the Legislature which under the English system 
rests on convention, is embodied in the express provisions of 
our Constitution. 


But our Constitution 
model either. 


stitutional poy 
him on the a 


is not an exact replica of the Irish 
The Constitution of Eire lays down that the con- 
vers of the President can only be exercised by 
dvice of Ministers, except those which are left 
to his discretion by the Constitution itself. Thus, the Irish 
President has an absolute discretion to refuse dissolution of the 
Legislature to a defeated Prime Minister, contrary to the 
English practice and convention. But in the Indian Constitu- 
tion there is no provision authorising the President to act ‘in 
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his discretion? оп any matter. On the other hand, as to the 
exact relationship between the President and his Council of 
Ministers, the Constitution of India does not seek to codify 
all the conventions of the English Cabinet system but leaves 
them to be developed by convention and usage and so far the 
English precedents have been broadly followed. 

Broadly speaking, the system introduced by our Constitu- 
tion differs from that of the United Kingdom'only in so far 
as we have an elected President at the head, a codified Bill 
of Rights and a Judiciary to enforce the mandates of the written 
Constitution not only against the Executive but also against 
the Legislature. 

(xv) Perhaps the most remarkable achievement of the Indian 
Constitution is to confer upon а federal system the strength 

of a unitary government. Though nor- 

А drum шері with mally the system of government is 
а federal, the Constitution enables the 
sform itself into a unitary state (by the 


federation to tran 
f States by the Union),—in emer- 


assumption of the powers 0 


gencies [Part XVIII]. 
Such a combination of federal and unitary systems in the 


same constitution is unique in the world. For a correct appre- 
ciation of this unique system it is necessary to examine the 
background upon which federalism has been introduced into 
India, in the light of the experience in other federal countries. 
While in a unitary State there is only one Government, 
viz., the national Government and, though the national 
Government may create local subdivi- 

gens ed ofa sions, such local authorities enjoy no 
autonomy of their own but exercise only 

egated to them by the national Government, 
Ives a dual Government, viz., the national 
or federal, Government and the Government of the component 
States. A federal State, in short, is the fusion of several States 
into a single State in regard to matters affecting common 
interests, while each component State enjoys autonomy in re- 
gard to other matters. The component States are not mere 
delegates or agents of the federal Government but both the 
federal and State Governments draw their’ authority from the 


same source, viz., the Constitution of the land. 
ә 
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powers as are del 
a federal State invo 
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A federal system, thus, involves the following essential 
features : 

(i) Supremacy of the Constitution.—A federal state derives 
its existence from the Constitution, just as a corporation derives 
its existence from the grant or statute by which it is created. 
Every power—executive, legislative, or judicial—whether it 
belongs to the federation, or to the component states, is subor- 
dinate to and Controlled by the Constitution. 

(ii) Distribution of powers.—The very object for which a 
federal state is formed involves a division of authority between 
the Federal government and the States. 


(iii) Authority of Courts.—In a federal state the legal 
Supremacy of the Constitution is essential to the existence of 
the federal system. It is essential to maintain the division of 
powers not only between the co-ordinate branches of the govern- 
ment, but also between the Federal government and the States 
themselves. This is secured by having in the Courts a final 
power to interpret the Constitution and to nullify any action on 
the part of the Federal and State Governments or their different 
organs which violates the provisions of the Constitution. 

Not much pains need be taken to demonstrate that the 
political system introduced by our Constitution possesses all 
the above essentials of a federal polity. Thus, the Constitution 
is the supreme organic law of our land, and both the Union 
and the State Governments as well as their respective organs 
derive their authority from the Constitution. There is a division 
of legislative and administrative powers between the Union and 
the State Governments and the Supreme Court stands at the 
head of our Judiciary to jealously guard this distribution of 
powers and to invalidate any action which violates the limita. 
tions imposed by the Constitution. 

But though our Constitution provides these essential 
features of a federation, it differs from the leading federal 
systems of the world in certain fundamental respects : 

(A) The mode of formation.—A federal union may be 
formed in either of two principal ways, having regard to the 
Pre-existing condition of the component units :— (i) usually it 
is formed by a voluntary agreement between а number of sove- 
reign and independent States, for the administration of certain 
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affairs of general concern, as in the case of the United States 
of America or Australia ; (ii) but sometimes the provinces of a 
unitary State may be transformed into a federal union, as 
happened in the case of Canada. The provinces of Canada had 
no separate or independent existence apart from the, colonial 
Government of Canada, and the Union was not formed by any 
agreement between them, but was imposed by a British statute, 
which withdrew from the Provinces all their fotmer rights and 
then re-divided them between the Dominion and the Provinces. 


As has Been seen (p. 9, ante), India had a thoroughly 
centralised unitary constitution until the Government of India 
Act, 1935. Тһе Provincial Governments were virtually the 
agents of the Central Government, deriving powers by delega- 
tion from the latter. 

By the Act of 1935, the British Parliament set up a federal 
‘system in the same manner as it had done in the case of Canada, 

Pone іі. viz., “by creating autonomous units and 
saged by the Govern- and combining them into a federation by 
ment of India Act, 1935. one and the same Act." All powers 
hitherto exercised in India were resumed by the Crown and re- 
distributed between the Federation and the Provinces by a direct 
grant. Under this system, the Provinces derived their author- 
ity directly from the Crown and exercised legislative and 
executive powers broadly free from Central control, within a 
defined sphere. Nevertheless, the Centre retained control 
through ‘the Governor's special responsibilities’ and his obliga- 
tion to exercise his individual judgment and discretion, in certain 
matters, and the power of the Centre to give directions to the 
Provinces’. 

It is obvious that even under the Act of 1935, the Provinces 
were not in any sense ‘sovereign’ states like the States of the 
American Union. ‘The Constitution has been framed by the 
‘people of India’ assembled in the Constituent Assembly, and 
the Union of India cannot be said to be the result of any 
compact or agreement between autonomous States. So far as 
the Provinces are concerned, the progress has been from a 
unitary to a federal organisation. УМ 

Тһе anomaly becomes more prominent if we look to the 
other class of units which formed the Union of India, viz., the 
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Indian States. From the earliest times, these States had a 
political entity separate from the rest of India. A definite im- 
provement made by the framers of the Constitution over the 
1935 plan is, however, the bringing of the Indian States under 
the same federal system. Under the Scheme of 1935, the 
Provinces and the Indian States were treated differently ; the 
accession of the Indian States to the system was voluntary while 
it was compulsóry for the Provinces, and the powers exercisable 
by the Federation over the Indian States were also to be defined 
by the Instruments of Accession. But under theischeme intro- 
duced by the present Constitution, the survivors of the old 
Indian States (States in Part B® of the First Schedule) were,— 
with minor exceptions, placed under the same political system 
as the old Provinces (States in Part A). They had already 
acceded to the Dominion of India (see p. 45, post) and no fresh 
consent was necessary for fitting them into the federal scheme. 


(B) Position of the States in the federation.—In the United 
States, since the States had a sovereign and independent 
existence prior to the formation of the federation, they were 
reluctant to give up that sovereignty any further than what 
was necessary for forming a national government for the purpose 
of conducting their common purposes. As a result, the Con- 
stitution of the federation contains a number of safeguards for 
the protection of ‘State tights’, for which there was no need 
in India, as the States were not ‘sovereign’ entities before. 
These points of difference deserve particular attention: 


(i) While the residuary powers are reserved to the States 
by the American Constitution, these are assigned to the Union 
by our Constitution [Art. 248]. 


(ii) While the Constitution of the United States (1787) 
simply drew up the constitution of the national government, 
leaving it "in the main (to the States) to continue to preserye 
their original Constitution," the Constitution of India lays down 
the constitution for the States as well and no State, save Jammu 


and Kashmir (see Ф051), has a right to determine its own con- 
stitution. 


(iii) Though there is a division of powers between the 
Union and the States, there is provision in our Constitution for 
control by the Union both over the administration and legis- 


--———————— 
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lation of the States. Legislation by a State shall be subject to 
disallowance by the President, when reserved by the Governor 
[Art. 2011. Again, the Governor of a State shall be appointed 
by the President of the Union and shall hold office ‘during the 
pleasure' of the President [Asts. 155-6]. Both these ideas are 
repugnant to the Constitution of the United States or of 
Australia, but are to be found in the Canadian Constitution. 

(іу) The American federation has been described by its 
“an indestructible Union composed of in- 
destructible States". It is not possible for the federal Govern- 
ment to redraw the map of the United States by forming new 
States or by altering the boundaries of the States as they exist- 
ed at the time of the compact without the consent of the Legis- 
latures of the States concerned. The same principle is adopted 
in the Australian Constitution with the further safeguard super- 
added that a popular referendum is required in the affected 
State to alter its boundaries. 

But under our Constitution, it is possible for the Union 
Parliament to reorganise the States or to alter their boundaries, 
by a simple majority in the ordinary process of legislation 
[Art. 4 (2)]. Тһе Constitution does not require that the consent 
of the Legislatures of the States is necessary for enabling Parlia- 
ment to make such laws ; only the President has to *ascertain' 
the views of the Legislature of the affected State to recommend 
a Bill for this purpose to Parliament. Even this obligation also 
is not mandatory in so far as the President is competent to fix 
a time-limit within which a State must express its views, if at 
all [Proviso to Art. 3 as amended]. In the Indian federation, 
thus, the States are not Gndestructible’ units as in the U.S.A. 
The case with which the federal organisation may be reshaped by 
an ordinary legislation by the Union Parliament has been 
demonstrated by the enactment of the States Organisation Act, ' 
1956, which has reduced the member of State from 27* to 14 
within a period of six years from the commencement of the 
Constitution. 

(v) Not only does the Constitution offer no guarantee to 
the States against affecting their territorial integrity without 
their consent,—there is neither any theory of 'equality of State 
rights’ underlying the federal scheme in our Constitution, since 
it is not the result of any agreement between the States. 


Supreme Court as 
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One of the essential principles of American federalism is 
the equality of the component States under the Constitution, 
irrespective of their size or population. ‘This principle is re- 
flected in the equality of representation of the States in the 
upper Flouse of the federal Legislature (i.e, in the Senate) 
together with the guarantee that no State may, without its 


consent, be deprived of its equal representation in the Senate 
(Art. V). 5 


Under our Constitution, there is no equality of representa- 
tion of the States in the Council of States. As'given in the 
Fourth Schedule, the number of members for the several States 
varies from 4 to 34. Such being the composition of the upper 
Chamber in our Constitution, the federal safeguard against the 
interests of the lesser States being overridden by the interests 


of the larger or more populated States is absent under our 
Constitution, 


(C) Nature of the polity.—As a radical solution of the 
problem of reconciling national unity with 'State rights', the 
framers of the American Constitution made a logical division 
of everything essential to sovereignty and created a dual polity, 


with a dual citizenship, a double set of officials and a double 
system of Courts. 


(i) An American is a citizen not only of the State in which 
he resides but also of the United States, i.e., of the federation ; 
and both the federal and State Governments, each independent 
of the other, operate directly upon the citizen who is thus sub- 
ject to two Governments, and owes allegiance to both. But 
the Indian Constitution, like the Canadian, does not introduce 
any double citizenship, but one citizenship, viz.,—the citizen- 
Ship of India [Art. 5]. : 

(8) As regards officials similarly, the federal and State 
Governments һауе their own officials to administer their respec- 
tive laws and functions. But there is no such Separation 
between the public officials in India. "The majority of the pub- 
lic servants are employed by the States, but they administer 
both the Union and State laws as are applicable to the respec- 
tive States by which they are employed. "There is provision 
in the Constitution for the creation of All-India Services, but 
they are to be *common to the Union and the States! [ Art. 312]. 
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Members of the Indian Administrative Service, for instance, 
may be employed either under some Union Department (say, 
Home or Defence) or under a State Government and their ser- 
vices are transferable, and even when they are employed under 
a Union Department, they lave to administer both the Union 
and State laws as are applicable to the matter in question. 

Thus, the framers of our Constitution have sought to avoid, 
as much as possible, the shortcomings of the typical federal 
system as obtains in the U.S.A. by modifying it so as to secure 
the strength of a unitary structure as much as possible : 

(i) While, as a radical solution of the problem of reconcil- 
ing national unity with ‘State rights’, the framers of the 
American Constitution created a dual polity with a double citi- 
zenship, a double set of officials and a double Judiciary,—the 
Indian Constitution prescribes—(a) a single citizenship ; (b) 
though officials may be divided under Union and State public 
services, either set of officials shall administer both Union and 
State laws as may be applicable to the area or matter in 
question ; (c) the same system of Courts, headed by’ the Supreme 
Court of India, will administer both Union and State laws ; (d) 
a large concurrent legislative List ensures uniformity of legisla- 
tion in common affairs. 

(ii) Though there is a division of powers between the 
Union and the States, there is provision for control by the Union 
both over the administration and legislation of the States in a 
manner which is foreign to the American Constitution. 

(iii) The Constitution empowers the Union to entrust its 
executive functions to a State, by its consent [Art. 258] and a 
State to entrust its executive functions to the Union, similarly 
[Art. 258A]. Мо question of ‘surrender of sovereigaty' by one 
Government to the other stands in the way of this smooth co- 
operative arrangement. 


(iv) While the federal system is prescribed for normal times, 
the Constitution enables the federal government to acquire the 
strength of a unitary system in emergencies. While in normal 
times the Union Executive is entitled to give directions to the 
State Governments in respect of specified matters when а. Pro- 
clamation of Emergency is made by the President, the power 
of the Union Executive to give directions extends to all matters 
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and the legislative power of the Union extends të State subjects 
[Art. 353, 354, 357]. 

(v) Even in its normal working, the federal System is given 
the strength of a unitary system— 


(a) By endowing the Union with as much exclusive powers 
of legislation as has been found necessary in other countries to 
meet the ever-growing national exigencies, and, over and above 
that, by enabling the Union Legislature to take up some subject 
of States competence if required ‘in the national interest’. 
Thus, even apart from emergencies, the Union Patliament may 
assume legislative power (though temporarily) over any subject 
included in the State List, if the Council of States (Second 
Chamber of the Union Parliament) resolves, by a two-thirds 
vote that such legislation is necessary in the ‘national interest? 
[Art. 249]. (There is, of course, a federal element in this 
provision inasmuch as such expansion of the power of the Union 
into the State sphere is possible only with the consent of the 
Council of States where the States are represented). 

(b) By empowering the Union Government to- issue direc- 
tions upon the State Governments to ensure due compliance with 
the legislative and administrative action of the Union, and to 


Supersede a State Government which refuses to comply with 
such directions. 


But though the above Scheme seeks to avoid the demerits 
of the federal System, there is perhaps such an emphasis on the 
strength of the Union Sovernment as affects the federal prin- 
ciple as it. is commonly understood. Thus, a foreign critic 


(Prof. Wheare)}° Observes that the Indian Constitution 
provides 


“а System of government which is quasi-federal....a Unitary 
State with Subsidiary federal features rather than a Federal State with J 
subsidiary unitary features.” / 


Prof. Alexandrowicz?? has taken great pains to combat the 


view that the Indian federation is a ‘quasi-federation’, He 
seems to agree with this Author’? when he says that “India is 


а case sui generis". Tt i. in accord with the Author's obser. 
vation that 


"the Constitution of India is neither purely federa] 


f nor purely 
unitary but is a combinati 


on of both. It is a union or composite State 


Сн. III] OUTSTANDING FEATURES 41 


of a novel type. It enshrines the principle that in spite of federalism 
the national interest ought to be paramount.’’* 

Strictly speaking, any deviation from the American model 
of pure federalism would make a system quasi-federal, and, in 
this sense, the Canadian system, too, can hardly escape being 
branded as quasi-federal. The difference between the Canadian 
and the Indian systems lies in the degree and extent of the 
unitary emphasis. The real test of the federal character of a 
political structure is, as Prof. Wheare has himself observed!'"— 

That, оста is what appears on paper only. It remains to be 
seen whether in actual practice the federal features entrench or 
strengthen themselves as they have in Canada, or whether the strong 


trend towards centralisation which is a feature of most Western 
Governments in a world of crises, will compel these federal aspects 


of the Constitution to wither away.” 


A survey of the actual working of owr Constitution for the 
last 8 years would hardly justify the conclusion that, even 
though the unitary bonds have in some respects been further 
tightened, the federal features have withered away. 

The most conclusive evidence of the survival of the federal 
system in India is the co-existence for a period of over two 
years of the Communist Government in the State of Kerala 
with the overwhelmingly Congress dominated Government at 
the Centre and in most of the other States. It shows that a 
constitutionally-minded party may satisfactorily run the adminis- 
tration of a State even though its programme and plans may 
be widely divergent from those of the Union Government. 

Of course, the reference of the Kerala Education Bill by 
the President for the advisory opinion of the Supreme Court 
instead of giving his assent to the Bill in the usual course, has 
been criticised in Kerala as an undue interference with the 
constitutional rights of the State but thanks to the wisdom and 
impartiality of the Supreme Court, the opinion delivered by 
the Court has been dominated by a purely legalistic outlook 
free from any political consideration so that the federal system 
may reasonably be expected to remain unimpaired notwithstand- 
ing changes in the party situation so long as the Supreme. 
Court discharges its duties as a guardian of the Constitution: 


The proper assessment of the federal scheme introduced by 
our Constitution is that it introduces a system which* is to 
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normally work as a federal system, but there are provisions for 
converting it into a unitary or quasi-federal system under 
Specified exceptional circumstances. But the exceptions can- 
not be held to have overshadowed the basic and normal structure. 
The exceptions are, no doubt, unique ; but in cases where the 
exceptions are not attracted, the federal provisions are to be 
applied without being influenced by the existence of the excep- 
tions. Thus, it will not be possible for the Union or a State 
to assume powers which are assigned by the Constitution to 
the other Government, unless such assumption is sanctioned by 
some provisions of the Constitution itself. Nor would such 
usurpation or encroachment be valid by consent of the other 
party, for the Constitution itself provides the cases in which 
this is permissible by consent [e.g., Arts 252, 258 (1), 258A] ; 
hence, apart from these exceptional cases, the Constitution 
would not permit any of the units of the federation to subvert 
the federal structure set up by the Constitution, even by con- 
sent. Nor would this be possible by delegation of powers by 
one Legislature in favour of another. 


(xvi) No less an outstanding feature of the new Constitution 

is the union of some 552 Indian States with the rest of India 
а , under the Constitution. ‘Thus, the pro- 

un S of Indiam Piem that: baffled the framers of the 
Government of India Act, 1935 and 

ultimately led to the failure of its federal scheme has been 
solved by the framers of the Constitution with unique success. 
The entire sub-Continent of India has been unified and con- 


solidated into a compact State in a manner which is unprece- 
dented in the history of this country. 


The process by which this formidable task has been per- 
formed makes a Story in itself. 


At the time of the constitutional reforms leading to the 
overnment of India Act, 1935, the geographical entity known 
) as India was divided into two parts— 

мене гора British India and the Indian States. 
f While British India comprised the 9 
Governors’ Provinces and some other areas administered by the 
Government of India itself, the Indian States comprised some 
600 Siates which were mostly under the personal rule of Rulers 
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or Proprietórs. АП the 600 Indian States were not of the same 
order. Some of them were States under the rule of hereditary 
Chiefs, which had political status even from before the 
Mahomedan invasion ; others (about 300 in number) were 
Estates or Jagirs granted by the Muslim rulers as rewards for 
services or otherwise, to particular individuals or families. But 
the common feature that distinguished these 600 States or there- 
about from British India was that the Indian States had mot 
been annexed by the British Crown. So, while British India 
was under the direct rule of the Crown through its representa- 
tives and according to the statutes of Parliament and enactments 
of the Indian Legislatures,—the Indian States were allowed to 
remain under the personal rule of their Chiefs and Princes, 
under the ‘suzerainty’ of the Crown, which was assumed over 
the entire territory of India when the Crown took over authority 
from the East India Company in 1858. 


The relationship between the Crown and the Indian States 
since the assumption of suzerainty by the Crown came to be 
қ described by the term ‘Paramountcy’. 
dead of Para- The Crown was bound by engagements 
of a great variety with the Indian States. 
A common feature of these engagements was that while the 
States were responsible for their own internal administration, 
the Crown accepted responsibility for their external relations 
and defence. Тһе Indian States had no international life, and 
for external purposes, they were practically in the same position 
as British India. As regards internal affairs, the policy of the 
British Crown was normally one of non-interference with the 
monarchical rule of the Rulers, but the Crown interfered in 
"cases of misrule and maladministration, as well as for giving 
effect to its international commitments. S0, even in the internal 
sphere, the Indian States had no legal right against non-inter- 
ference. 


Nevertheless, the Rulers of the Indian States enjoyed 
certain personal rights and privileges, and normally carried on 
their personal administration, unaffected by all political and 
constitutional vicissitudes within the neighbouring territories of 
British India. 

The Government of India Act, 1935, envisaged a» federal 
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structure for the whole of India, in which the Indian States 
у could figure as Units, together with the 
Place in the federal 5 М 
scheme proposed by the Governors’ Provinces. Nevertheless, the 
Government of India framers of the Act differentiated the 
и Indian States from the Provinces in 
two material respects, and this differentiation ultimately proved 
fatal for the scheme itself. The two points of difference were— 
(a) While in the case of the Provinces accession to the Federa- 
tion was compulsory or automatic,—in the case of an Indian 
State, it was voluntary and depended upon the option of the 
Ruler of the State. (b) While in the case of the Provinces, the 
authority of the Federation over the Provinces (executive as 
well as legislative) extended over the whole of the federal sphere 
chalked out by the Act,—in the case of the Indian States, the 
authority of the Federation could be limited by the Instrument 
of Accession and all residuary powers belonged to the State. 
It is needless to elaborate the details of the plan of 1935, for, 
as has been stated earlier (p. 9, anie), the accession of the 
Indian States to the proposed Federation never came, and this 
Part of that Act was finally abandoned in 1939, when World 
War II broke out. 

When Sir Stafford Cripps came to India with his Plan 
(see p. 15, ante), it was definitely understood that the Plan 
proposed by him would be confined to settle the political 
destinies of British India and that the Indian States would be 
left free to retain their separate status. 

But the Cabinet Mission supposed that the Indian States 
would be ready to co-operate with the new development in 

Proposal of the Cabi- India. So, they recommended that there 

met Mission: Should be a Union of India, embracing. 

both British India and the States, which 

would deal only with Foreign Affairs, Defence and Communi- 

cations while the States would retain all powers other than 
these. 

When the Indian Independence Act, 1947, was passed, it 
Lapse of paramountcy declared the lapse of suzerainty and 
irae dian Indepen- paramountcy of the Crown, іп s. 7 (1) (b) 
5 - of the Act, which is worth reproduction : 

“7. (1) As from the appointed day— 

(b) the suzerainty of His Majesty over the Indian States lapses, 
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and with it, call treaties and agreements in force at the date of the 
passing of this Act between His Majesty and the rulers of Indian 
States, all functions exercisable by His Majesty at that date with res- 
pect to Indian States, all obligations of His Majesty existing at that 
date towards Indian States or the rulers thereof, and all powers, 
rights, authority, or jurisdiction exercisable by His Majésty at that 
date in or in relation to Indian States by treaty, grant, usage, suffer- 
ance or otherwise; and 

Provided that notwithstanding anything in paragraph (8) 2. 
of this sub-section, effect, shall, as nearly as may be, continue to be 
given to the provisions of any such agreement as is therein referred 
to which relate to customs, transit and communications, posts and 
telegraphs, or other like matters, until the provisions in question 
are denounced by the Rule of the Indian State..... on the one hand, 
or by the Dominion or Province or other part thereof concerned on the 
other hand, or are superseded by subsequent agreements." 


But though paramountcy lapsed and the Indian States 
regained their position which they had prior to the assumption 
of suzerainty by the Crown, most of the States soon realised 
that it was no longer possible for them to maintain their. exist- 
ence independent of and separate from the rest of country, and 
that it was in their own interests necessary to accede to either 
of the two Dominions of India and Pakistan. Of the States 
situated within the geographical boundaries of the Dominion 
of India, all (numbering 552) save Hyderabad, Kashmir, 


. Bahawalpur, Junagadh, the Baluchistan States (Chitral, Khair- 


pur, Dir, Swat and Amb) had acceded to the Dominion of 
India by the 15th August, 1947, i.e., before the ‘appointed day’ 
itself. ‘The problem of the Government of India as regards the 
States after the Accession was twofold : 

(a) Shaping the Indian States into sizeable or viable admini- 
strative units and (b) fitting them into the constitutional struc- 


ture of India. 

(A) The first objective was sought to be achieved by a 
three-fold process of integration— 

(i) 216 States were merged into the respective Provinces, 
geographically contiguous to them. ‘These merged States were 
у included in the territories of the. States 
Integration and merger. i4 part B in the first Schedule ој" the 
Constitution. Тһе process of merger started with the merger 
of Orissa and Chattisgarh States with Orissa on January 1. 1948, 
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and the last instance was the merger of Cooch-Behdr with West 
Bengal on January, 1950. 

(ii) 61 States were converted into Centrally administered 
areas and included in Part C of the First Schedule. ‘This form 
of integration was resorted to in those cases in which for admini- 
strative, strategic or other special reasons, Central control was 
considered necessary. 

(iii) The third form of integration is the consolidation of 
groups of States into new viable units, known as Unions of 

.States. Тһе first Union formed was the Saurashtra"Union con- 
solidating the Kathiawar States and many other Estates 
(February 15, 1948), and the last one was the Union of 
Travancore-Cochin, formed on July 1, 1949. As many as 275 
States were thus integrated into 5 Unions—Madhya Bharat, 
Patiala and East Punjab States Union, Rajasthan, Saurashtra 
and Travancore-Cochin. These were included in the States in 
Part В of the First Schedule. Тһе other 3 States included in 
Part В were—Hyderabad, Jammu and Kashmir and Mysore. 
The cases of Hyderabad and Jammu and Kashmir are peculiar. 
Jammu and Kashmir acceded to India on October 26, 1947 
and so it was included as a State in Part B, but the Govern- 
ment of India agreed to take the accession subject to confirma- 
tion by the people of the State and a Constituent Assembly 
subsequently confirmed it, in November, 1956. Hyderabad 
did not formally accede to India, but the Nizam issued 
a Proclamation recognising the necessity of entering into 
a constitutional relationship with the Union of India and accept- 
ing the Constitution of India, subject to ratification by the 
Constituent Assembly of that State, and the Constituent 
Assembly of that State ratified this. As a result, Hyderabad 
was included as a State in Part B of the First Schedule of the 
Constitution. 

(B) We have so far seen how the States in Part B were 
formed as viable units of administration,—being the residue of 
the bigger Indian States, left after the smaller States had been 
merged in the Provinces or converted into Centrally Admini- 
Stered - Areas. So far as the latter two groups are concerned, 
there was no problem in fitting them into the body of the Con- 
stitution framed for the rest of India. There was an agreement 
betwecn the Government of India and the Ruler of each of the 
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States so merged, by which the Rulers voluntarily agreed to 
the merger and ceded all powers for the governance of the 
States to the Dominion Government, reserving certain personal 
rights and privileges for the Rulers. 

But the story relating to the States in Part B 15 not yet 
complete. At the time of their accession to,the Dominion of 
India in 1947, the States had acceded only on three subjects, viz., 
Defence, Foreign Affairs and Communications. With the forma- 
tion of the Unions and under the influence of political events, 
the Rulers °found it beneficial to have a closer connection 
with the Union of India and all the Rajpramukhs of the 
Unions, as well as the Maharaja of Mysore, signed revised 
Instruments of Accession by which all these States acceded to 
the Dominion of India in respect of all matters included in the 
Union and Concurrent Legislative Lists, except only those 
relating to taxation. Thus, the States in Part B were brought 
vith the States in Part A, subject only to the difference 
38 and the supervisory powers of the Centre 
for the transitional period of 10 years [Art. 371]. Special pro- 
visions were made only for Kashmir [Art. 370] in view of its 
special position and problems. ‘That Article makes special pro- 
visions for the partial application of the Constitution with the 
concurrence of the Government until the Constituent Assembly 
of the State decides that the limitations should be removed. 

It is to be noted that the Rajpramukhs of the 5 Unions 
s the Rulers of Hyderabad, Mysore, Jammu and 
stitution of India, by, Proclama- 


at par v 
embodied іп Art. 2 


as well а 
Éashmir all adopted the Con 


tions. 
Тһе process of integration has been completed by the Con- 
dment) Act, 1956, which has, abolished 


stitution (Seventh Amen 
у и Part B States as а class and included all 


Reorganisation of the States in Parts A and В in one list. 
States. Тһе Indian States have thus lost their 
one uniform political organisation 


identity and become part of : 
of India. 


‘embodied in the Constitution 
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CHAPTER IV 
THE PHILOSOPHY OF THE CONSTITUTION 


Every Constitution has a philosophy of its own. 
For the philosophy underlying our Constitution we must 
look back into the historic Objectives Resolution of Pandit 


. Nehru which was adopted by the Con- 

red Objectives Reso- stituent Assembly on January 22, 1947 
and which inspired the shaping of the 

Constitution through all its subsequent stages. It reads thus— 


“This Constituent Assembly declares its firm and solemn resolve 
to proclaim India as an Independent Sovereign Republic and to draw 
up for her future governance a Constitution ; 

(2) WHEREIN the territories that now comprise British India, the 
territories that now form the Indian States, and such other parts of 
India as are outside British India and the States as well as such other 
territories as are willing to be constituted into the Independent 
Sovereign India shall be а Union of them all; and 

(3) WHERkIN the said territories, whether with their present boun- 
daries or with such others as may be determined by the Constituent 
Assembly and thereafter according to the law of the constitution, shall 
possess and retain the status of autonomous units, together with resi- 
duary powers, and exercise all powers and functions of Government 
and administration, save and except such powers and functions as are 
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vested in or assigned to the Union, or as are inherent or implied in 


the Union or resulting therefrom; and 
(4) WHEREIN all power and authority of the Sovereign Indepen- 
dent India, its constituent parts and organs of Governments are derived 


from the people; and 
(5) WHEREIN shall be guaranteed and secured to all the people of 


India justice, social, economic and political; equality of status, of oppor- 
tunity, and before the law; freedom of thought, expression, belief, 


faith, worship, vocation, association and action, subiect to law and 


public morality; and 
(6) WHEREIN adequate safeguards shall be provided for minorities, 


backward and tribal areas, aud depressed and other backward classes; 
and 
(7) Wurrxny shall be maintained the integrity of the territory of 
the Republic and its sovereign rights on land, sea, and air according 


to justice and the law of civilised nations; and 
(8) This ancient land attain its rightful and honoured place in the 


world and make its full and willing contribution to the promotion of 
world peace and the welfare of mankind." 

In the words of Pandit Nehru, the aforesaid Resolution was 
“something more than a resolution. It is a declaration, a firm 
resolve, a pledge, an undertaking and for all of us a dedication. 
It will be вееп that the ideal embodied in the above Resolution 
is faithfully reflected in the Preamble to the Constitution : 

“WE, THE PEOPLE ОЕ INDIA, having solemnly resolved to 
constitute India into a SOVEREIGN DEMOCRATIC REPUBLIC and 
to secure to all its citizens : 

JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, faith and worship; 

EQUALITY of status and of opportunity; and to promote among 


them all 
FRATERNITY assuring the dignity of the individual and the 


unity of the Nation; 
IN OUR CONSTITUENT ASSEMBLY this twenty-sixth- day of 
November, 1949, do HEREBY ADOPT, ENACT AND GIVE TO 


OURSELVES THIS CONSTITUTION." 


As has been already explained, the Constitution of India, 
unlike the preceding Government of India Acts, is not the gift 
of the British Parliament. It is ordained 

pue Sovereign py the people of India through its repre- 
sentatives assembled in a Sovereign Con- 

stituent Assembly which was competent to détermine the poli- 
tical future of the country in any manner it liked. It declares, 


4 


50 INTRODUCTION TO THE CONSTITUTION OF INDIA (Сн. IV 


therefore, in unequivocal terms that the source of all authority 
under the Constitution is the people of India and that there is 
no subordination to any external authority. While Pakistan 
remained a British Dominion until 1956, India ceased to be a 
Dominion and declared herself a Republic since the making of 
the Constitution іп 1949. Тһе Crown of England ceased to 
have any legal or constitutional authority over India and no 
citizen of India was to have any allegiance to the British Crown. 

But though India declared herself a Republic, she did not 
sever all ties with the British Commonwealth of Nations as did 

Sovereignty consistent Lire, by enacting the Republic of Ireland 
with membership of the Act, 1948. In fact, the very conception 
Commonwealth, of the Commonwealth has undergone a 
change owing to India's decision to adhere to the Common- 
wealth, without acknowledging allegiance to the Crown which 
was the symbol of unity of the old British Empire and also of 
its successor, the ‘British Commonwealth of Nations". It is this 
decision of India which has converted the ‘British Common- 
wealth',—a relic of imperialism,—into a free association of 
independent nations under the honourable пате of the “Сош- 
monwealth of Nations.’ This historic decision took place at 
the Prime Ministers’ Conference at London on April 27, 1949, 
where our Prime Minister, Pandit Nehru declared that notwith- 
standing her becoming a sovereign independent Republic, 
India will continue—'*her full membership of the Common- 
wealth of Nations and her acceptance of the King as the symbol 
of the free association of the independent nations and as such 
the Head of the Commonwealth." 

It is to be noted that this declaration is exira-legal and 
there is no mention of it in the Constitution of India. It is a 
voluntary declaration and indicates a free association and no 
obligation. ТЕ accepts the Crown of England only as a symbolic 
head of the Commonwealth (having no functions to discharge 
as belonged to him prior to the Constitution), and having no 
claim to the allegiance of the citizens of India. Again, though 
as a member of the Commonwealth, India has a right to be 
represented оп Commonwealth conferences, decisions at Com- 
monwealth conferences will not be binding on her and 
no treaty with a foreign power ог declaration of war 
by any member of the Commonwealth will be binding on 
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her, without her express consent. Hence, this voluntary asso- 
ciation of India with the Commonwealth does not affect her 
sovereignty to any extent and it would be open to India to 
cut off that association at any time she finds it not to be honour- 
able or useful. o 5 

The great magnanimity with which India took this decision 
in the face of a powerful opposition at home „which was the 
natural reaction of the manifold grievances under the imperia- 
listic rule and the great fortitude with which the association 
has still beer* maintained under the pressure of repeated dis- 

— ÓÀ appointments and the strain of baffling 

national peace. international alignments speak volumes 

about the sincerity of India's pledge to 

contribute 'to the promotion of world peace' which is reiterated 
in Art. 51 of the Constitution : 

“Тһе State shall endeavour to— 

(a) promote international peace and security; 

(b) maintain just and honourable relations between nations; 

(c) foster respect for international law and treaty obligations 
in the dealings of organised people with one another; and 

(d) encourage settlement of international disputes by arbitra- 
tion." 

The fraternity, which is professed in the Preamble is thus 
not confined within the bounds of the national territory ; it is 
ready to overflow them to reach the loftier ideal of universal 
brotherhood, which can hardly be better expressed than in the 
memorable words of Pandit Nehru: 

“The only possible, real object that we, in common With other 
nations, can have is the object of co-operating in building up some 
kind of a world structure, call it one world, call it what you like." 

The ideal of a democratic republic enshrined іп the 
Preamble of the Constitution can be best explained with refer- 

Government of the ence to the adoption of universal suffrage 
people, by the people (which has already been explained) and 
and for the people. the complete equality between the sexes 
not only before the law but also in the political sphere. 
In order to ensure the political justice held out by the 
Preamble, it was essential that every 
person in the territory of India, irrespec- 
tive of his proprietary or educational claims should be allowed 


Political Justice. 
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to participate in the political system like апу other person. 
Universal adult suffrage, without any qualification, was adopted 
with this object in view. Тһе offering of equal opportunity to 
men and women, irrespective of their caste and creed, in the 
matter of public employment also implements this democratic 
ideal. Һе treatment of the minority, even apart from the 
constitutional safeguards, clearly brings out that the philosophy 
underlying the-Constitution has not been overlooked by those 
in power. Тһе fact that members of the Muslim community 
are as a rule being included in the Council of Ministers and 
in the Supreme Court without any constitutional reservation 
in that behalf amply demonstrates that those who are working 
the Constitution have not missed its true spirit, namely, that 
every citizen must feel that this country is his own. 


Democracy would indeed be hollow if it fails to generate. 
this spirit of brotherhood among all sections of the people,—a 
feeling that they are all children of the same soil, the same 
Motherland. It becomes all the more 
essential in a country like India, com- 
posed of so many races, religions, languages and culture. 'The 
‘Fraternity’ cherished by the framers of the Constitution will 
be achieved not only by abolishing untouchability amongst the 
different sects of the same community, but by abolishing all 
communal or sectional or even local or provincial anti-social 
feelings which stand in the way of the unity of India. 


Fraternity. 


Another thing necessary for fostering this spirit of brother- 

hood is the equality of status and opportunity held out by the 

Equality of status апа Preamble to all sections of the people 
opportunity, and to every individual citizen. 


And the object is secured in the body of the Constitution, 
by making all discriminations by the State between citizen and 
citizen, simply on the ground of religion, race, caste, sex or 
place of birth, illegal [Art. 15] ; by throwing open ‘public 
places’ to all citizens ; by abolishing untouchability [Art. 171; 
by abolishing titles of honour [Art. 18] ; and by offering equality 
of opportunity in matters relating to employment under the 
State [Art. 16] ; as also by guaranteeing equality before the 


law and equal protection. of the laws [Art. 14], as justiciable 
tights, 
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As a form of government, the democracy which is envi- 
saged is, of course, a representative democracy and there are in 
our Constitution no agencies of direct control by the people, 
such as ‘referendum’ or ‘initiative’. The people of India are to 
exercise their sovereignty through a Parliament at the Centre 
and a Legislature in each State, which is to be elected on adult 
franchise and to which the real Executive, namely, the Council 
of Ministers, shall be responsible. Though there shall be an 
elected President at the head of the Union and a Governor 
nominated by the President at the head of each State, neither 
of them can exercise any political function without the advice 
of the Council of Ministers which is collectively responsible to 
the peoples’ representatives in the respective Legislatures. 

That this democratic Republic stands for the good of all 
the people is embodied in the concept of a 'Welfare State' 
which inspires the Directive Principles of State Policy. The 
‘economic justice’ assured by the Preamble can hardly be 
achieved if the democracy envisaged by the Constitution were 
confined to а ‘political democracy’. In the words of our Prime 
Minister*,— 

“Democracy has been spoken of chiefly in the past, as political 
democracy, roughly represented by every person having a vote. But 
a vote by itself does not represent very much to a person who is 
down and out, to a person, let us say, who is starving or hungry. 
Political democracy, by itself, is not enough except that it may be used 
to obtain a gradually increasing measure of economic. democracy 
equality and the spread of good things of life to others and removal of 
gross inequalities.” 

Or, as Dr. Radhakrishnan has put it— 

Жо wander about, find no work, no wages and 


“Poor people W 
starve, whose lives are a continual round of sore affliction and pinching 


poverty, cannot be proud of the Constitution or its laws.’ 


"The banishment of this poverty, not by expropriation of 
those who have, but by the multiplication of the national 
wealth and resources and an equitable distribution thereof 
amongst all who contribute towards its production is the aim 
of the State envisaged by the Directive Principles. Economic 
democracy will be installed in our sub-continent to the extent 
that this goal is reached. How far this end has been already 
achieved will be explained in Chapter VIII. 
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CHAPTER V 
TERRITORY OF THE UNION ^ 


As has been already stated, the political structure prescribed 
by the Constitution is a federal Union. Тһе name of the Union 
is India or Bharat [Art. 1 (1)] and the 
members of this Union at present (since 
November 1, 1956) are the fourteen States of Andhra Pradesh, 
Assam, Bihar, Bombay, Kerala, Madhya Pradesh, Madras, 
Mysore, Orissa, Punjab, Rajasthan, Uttar Pradesh, West Bengal, 
Jammu & Kashmir. Barring Jammu & Kashmir, which has 
Still a special position under the Constitution (see post), the 
provisions of the Constitution relating to the States now apply 
to all these 14 States on the same footing!. 


Name of the Union. 


The expression "Union of India' should be distinguished 
from the expression 'territory of India'. While the ‘Union’ 
includes only the States who enjoy the 
status of being members of the federal 
system amd share a distribution of powers with the Union, the 
“territory of India" includes the entire territory over which 
the sovereignty of India, for the time being, extends. 

Thus, besides the States, there are two other classes of 
territories, which are included in the ‘territory of India’, viz., 

(i) ‘Union Territories’, and 

(ii) Such other territories as may be acquired by India. 

(i) The Union Territories are six in number— | 

Delhi, Himachal Pradesh, Manipur, Tripura, the Andaman 


& Nicobar Islands, the Laccadive, Minicoy and Amindivi 
Islands. 


Territory of India. 


The Union Territories are Centrally administered areas, to 
be governed by the President, acting through an ‘Administrator’ 
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appointed by, him and issuing Regulations for their good 
government [Art. 239-240]. 

(ii) Any territory which шау, at any subsequent time, be 
acquired by India by purchase, treaty, cession or conquest, will 
obviously form part of the, territory of India. These will be 
administered by the Government of India, subject to legisla- 
tion by Parliament [Art. 246 (4)]. 

At present, the French settlement of Pondicherry (together 
with Karikal, Mahe and Yanam), which was ceded to India 
by the French Government in 1954, is being administered as an 
acquired territory inasmuch as the Treaty of Cession has not 
yet been ratified by the French Parliament. Since the defini- 
tion of a ‘Union Territory? includes acquired territories, the 
administration of such territories is being carried on in the 
same manner as Union "Territories. 

It has already been pointed out that the Indian federation 
differs from the traditional federal system in so far as it 

empowers the Union Parliament to alter 

Formation of new the territory or integrity of its units, 

D p din of namely, the States, without their consent 
or concurrence. 

Where the federal system is the result of a compact or 
agreement between independent States, it is obvious that the 
agreement cannot be altered without the consent of the parties 
to it. This is why the American federation has been described 
as “ап indestructible Union of indestructible States." It is 
not possible for the national Government to redraw the map 
of the United States by forming new States or by altering the 
boundaries of the States as they existed at the time of the 
compact without the consent of the Legislatures of the States 

` concerned. But since federation in India was no: the result 
of any compact between independent States, there was no parti- 
cular urge to maintain the initial organisation of the States as 
outlined in the Constitution even though interests of the nation 
as a whole demanded a change in this respect. "The makers of 
our Constitution, therefore, empowered the Union Parliament to 
reorganise the States by a single procedure, the essence of 
which is that the affected State or States cannot resist the will 
of Parliament. f 
The reason why such liberal power was given to the 
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national government to reorganise the States is that the group- 
ing of the Provinces under the Government of India Acts was 
based on historical and political reasons rather than the social, 
cultural or linguistic divisions of the people themselves. "Тһе 
question of reorganizing the units according to natural align- 
ments was indeed raised at the time of the making of the Consti- 
tution but then there was not enough time to undertake this 
huge task, considering the magnitude of the problem. 

The provisions relating. to the above subject are contained 
in Arts. 3-4 of the Constitution. & m 


Art. 3 says that— 
"Parliament may by law— м 
(а) form a new State by separation of territory from any State 
or by uniting two or more States or parts of States or by 
uniting any territory to a part of any State; 
(b) increase the area of any State; 
(c) diminish the area of any State; 
(d) alter the boundaries of any State; 
(е) alter the name of any State." 


Art. 4 provides that any such law шау make Supplemental, 
incidental or consequential provisions for making itself effective 
and may amend the First and Fourth Schedules of the Consti- 
tution, without going through the special formality of a law for 
the amendment of the Constitution as prescribed by Art, 368. 

These Articles, thus, demonstrate the flexibility of our 
Constitution. By a simple majority and by the ordinary legis- 
lative process Parliament may form new States or alter the 
boundaries ete., of existing States and thereby change the poli- 
tical map of India. Тһе only conditions laid down for the 
making of such a law are— 

(a) No- Bill for the purpose can be introduced except on 
the recommendation of the President. 

(b) Тһе President Shall, before giving his recommendation, 
refer the Bill to the Legislature of the State which is going to 
be affected by the changes proposed in the Bill, for expressing 
its views on the changes within the period Specified by the 
President. The President is not however, bound by the views 


, 


of the State Legislatures, so ascertained. 


: Here is, thus, а “special feature of the Indian federation, 
viz., that the territories of the units of the federation may be 
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altered or redistributed if the Union Executive and Legislature 
so desire. 

Since the commencement of the Constitution, the foregoing 
power has been used by Parliament to enact the following 


Acts : — e 
i. ‘Lhe Assam (Alteration of Boundaries) Act, 1951 altered 


the boundaries of Assam by ceding a strip of territory by India 


to Bhutan. 

2. The Andhra State Act, 1953 formed a new State named 
Andhra, by taking out some territory from the State of Madras 
as it existed at the commencement of the Constitution. This 
Act also made consequential: provisions relating to representa- 


tion, constitution and jurisdiction of High Court etc., as be- 


came necessary owing to the formation of the new State. 


3. The Himachal Pradesh and Bilaspur (New State) Act, 
he two Part C States of Himachal Pradesh and 


1954 merged t 
namely, Himachal Pradesh. 


Bilaspur to form one State, 
4. ‘The Bihar and West Bengal (Transfer of Territories) 


Act, 1956, transferred certain territories from Bihar to West 


Bengal. 
5. Тһе States Reorganisation Act, 1956' reorganised the 


boundaries of the different States of India in order to meet 
local and linguistic demands. Apart from transferring certain 
territories as between the existing States, it formed the new 
State of Kerala and merged the former States of Madhya Bharat, 
Pepsu, Saurashtra, 'Travancore-Cochin, Ajmer, Bhopal, Coorg, 
Kutch and Vindhya Pradesh in other adjoining States. 
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CHAPTER VI 


CITIZENSHIP 


The population of а State is divided into two classes— 
Meaning of citizen- Citizens and aliens. While citizens enjoy 


ship. full civil and political rights, aliens do 
not enjoy all of them. 


The question of citizenship became particularly important 
at the time of the making of our Constitution because the 
Constitutional rights Constitution sought to confer certain 
and privileges of citi- rights and privileges upon those who 
Bene ЈОВА 5 were entitled to Indian citizenship while 
they were to be denied to ‘aliens’. Тһе latter were even placed 
under certain disabilities. 
Thus, a citizen of India have the following rights under 
the Constitution which aliens shall not have: 


(i) Some of the Fundamental Rights belong to citizens 
alone, such as,— 


(а) The right not to be discriminated against on grounds 
of religion, race, caste, sex or place of birth [Art. 15]. 

(b) The right to equality of opportunity in the matter of 
public employment [Art. 16]. 

(c) The right to the seven freedoms enumerated in Art. 19, 
i.e., freedom of speech and expression ; assembly ; association ; 
movement ; residence ; property ; profession. 

(d) Cultural and educational rights conferred by Arts. 29-30. 


(ii) Only citizens are eligible for certain offices, such as 
those of the President [58 (1) (a)] ; Vice-President [Art. 66 (3) 
(a)] ; Judge of the Supreme Court [Art. 124 (3)] or of a High 
Court [Art. 217 (2)] ; Attorney-General [Art. 76 (1)] ; Governor 
of a State [Art. 157] ; Advocate-General [Art. 165]. 

(iii) The right of suffrage for election to the House of the 
People (of the Union) and the Legislative Assembly of every 
State [Art. 326] and the right to become a member of Parlia- 


ment [Art. 84] and of the Legislature of a State [Art. 191 (d)] 
are also confined to citizens. 


All the above rights are denied to aliens whether they 
are ‘friendly’ or ‘enemy aliens’. But 'епету aliens’ suffer from 
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a special disability ; they are not entitled to the benefit of the 
procedural provisions in clauses (1)-(2) of Art. 22 relating to 
arrest and detention. An alien enemy includes not only sub- 
jects of a State at war with India but also Indian citizens who 
voluntarily reside in or trdde with such a State. ° 


Тһе Constitution, however, did not intend to lay down a 


permanent or comprehensive law relating 40 citizenship in 
India. It simply described the classes 


eo a, T ana of persons who would: be deemed to be 
zenship in India. the citizens of India at the date of com- 

mencement of the Constitution and left 
tizenship to be regulated by some future 
law made by Parliament. In exercise of this power, Parliament 
has enacted the Citizenship Act (LVII of 1955), making 
elaborate provisions for the acquisition and termination ‘of 
citizenship subsequent to the commencement of the Constitution. 


the entire law of ci 


The provisions of this Act! are to be read with the pro- 
visions of Part II of the Constitution, in order to get a com- 
plete picture of the law of Indian citizenship. 

In view of the fact that the Act of Parliament only deals 
with the modes of acquisition of citizenship subsequent to the 
commencement of the Constitution, we have now two sets of 
provisions relating to the acquisition of citizenship of India, 
and it would be convenient to deal with them separately : 

A. Under Arts. 5-8 of the Constitu- 
the following persons became citi- 


Persons who became tion, 
f India at the commencement of 


rc on January 26, zens 6 
the Constitution— 


as well as domiciled in the ‘territory of 


I. A person born 
)—irrespective of the nationality of his 


India’ (see р. , ante 
parents [Article 5 (a) ]. 
II. A person domic 

of whose parents was bo 
tive of the nationality 0 
such persons [Article 5 (b)]. 
III. A person who or whose father was not born in 
India, but who (a) has his domicile in the ‘territory of India’, 


iled in the 'territory of India', either 
rn in the territory of India,—irrespec- 
f his parents or the place of birth of 
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and (b) has been ordinarily residing within the territory of India 
for not less than 5 years immediately preceding the commence- 
ment of the Constitution. In this case also, the nationality of 
the person's parents is immaterial. Thus, a subject of a Portu- 
guese Settlement, residing in India for the 5 years preceding 
the commencement of the Constitution, with the intention of 
permanently residing in India, would become a citizen of India 
at the commencement of the Constitution [Art. 5 (c)]. 


IV. A person who had migrated from Pakistan, provided— 


(i) He or either of his parents or grand-parents was born 
in 'India as defined in the Government of India Act, 1935 (as 
originally enacted) ; and— 

(8) (a) if he had migrated before July 19, 1948, —he has 
ordinarily resided within the "territory of India" [see p. А 
ante], since the date of such migration (in this case no regis- 
tration of the immigrant is necessary for citizenship) ; or 


cation [Art. 6]. 


У. ‘A person who migrated from India to Pakistan after 
Ist March, 1947, but had subsequently returned to India under 
а permit issued under the authority of the Government of 
India for re-settlement or permanent return or under the 
authority of any law provided he gets himself registered in the 
Same manner as under Article 6 (b) (ii) [Art. 7]. 


VI. A person Who, or any of whose parents or grand- 
parents was born in ‘India’ 


India Act, 1935 ( 
residing in any с 


self registered as 4 citizen of India (whether before or after the 


on), on application in the 
г diplomatic representative of 
India in the country of his residence [Art. 8]. (Provision was 
thus made for Indians living in foreign countries at the date 
of commencement of the Constitution). 
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Acquisition 05 citizen- B. Whe various modes or асты 


ni à 345 : Eis 
9 hip, after January 26, of citizenship prescribed by the Citizen- 
ship Act, 1955 are as follows: 

(a) Citizenship by birth.—Every person born in India on 
or after January 26, 1950, shall be a citizen of India.by birth 

(b) Citizenship by descent.—Broadly speaking, a person 
born outside India on or after January 26, 1950 shall be a citizen 
of India by descent, if his father is a citizen of India at the 
time of the person's birth. 

(c) Citizénship by registration.—Several classes of persons 
(who have not otherwise acquired Indian citizenship) can 
acquire Indian citizenship by: registering themselves to that 
effect before the prescribed authority, e.g., persons of India 
origin who are ordinarily resident in India and have been so 
resident for six months immediately before making the applica- 
tion for registration ; women who are married to citizens of 
India. 

(d) Citizenship by naturalisation.—A foreigner can acquire 


Indian citizenship, on application for naturalisation to the 


Government of India. 

(e) Citizenship by incorporation of territory.—lf any new 
territory becomes a part of India, the Government of India 
shall specify the persons of that territory who shall be the 


citizens of India. 


The Citizenship Act, 1955 also lays down how the citizen- 

ship of India may be lost. It may happen 

en. of Indian citi- in any of three ways—renunciation, ter- 
mination and deprivation. 

is a' voluntary act by which a person hold- 


(а) Renunciation 
India as well as that of another country 


ing the citizenship of 

may abjure one of them. 
(b) Termination shall t 

Soon as a citizen of India vo 


ake place by operation of law as 
luntarily acquires the citizenship 


of another country. 
Isory termination of the citizen- 


(c) Deprivation is a compu 
e Government of India, if it is 


ship of India, by an order of the Go 
satisfied as to the happening of certain contingencies, e.g., that 


Indian citizenship had been acquired by a person by fraud, or 
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that he has shown himself to be disloyal or disaffected towards 
the Constitution of India. 


REFERENCES 


1. The Аё is reproduced at pp. 8-16 of Author's Shorter Constitu- 
tion of India, Second Edition, 1959. 


CHAPTER VII 


FUNDAMENTAL RIGHTS 


The Constitution of England is unwritten. Hence, there is 

in England no code of Fundamental rights as exists in the Con- 

stitution of the United States or in other 

db isha Fundament Written Constitutions of the world. ‘This 

does not mean, however, that in England 

there is no recognition of those basic rights of the individual 

without which democracy becomes meaningless. ‘The object, 

LT in fact, is secured here in a different way. 

TES position in Eng- The foundation of individual rights in 

England may be said to be negative, in 

the sense that an individual has the right and freedom to take 

whatever action he likes, so long as he does not violate any 

rule of the ordinary law of the land (which comprises both 

common law and statute law). Individual liberty is secured by 

judicial deçisions determining the rights of individuals in parti- 
cular cases brought before the Courts. 


The Judiciary is the guardian of individual rights in 
England 25 elsewhere ; but there is a fundamental difference. 
While in England, the Courts have the fullest power to protect 
the individual against Executive tyranny, the Courts are power- 
less as against legislative aggression upon individual rights. 
In short, there are no fundamental rights binding upon the 
Legislature in England. 

The English Legislature being theoretically ‘omnipotent,’ 
there is no law which it cannot change. As has been already 
said, the individual “has tights, but they are founded on the 
ordinary law of the land which can be changed by Parliament 


б 


| 
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ue other laws. So, there is no right which may be said to be 
fundamental іп the strict sense of the term. 

р Another vital consequence of the supremacy of Parliament 
is that the English Court has no power of judicial review of 
legislation at all. It cannot declare any law as unconssitutional 


on the ground of contravention of any supposed fundameental 


or natural right. 
> ma - о 

‘The fundamental difference in approach to the question of 
individual rights between England and the United States is 
o that while the English were anxious to 
MOUSE Rights in the protect individual rights from the abuses 
of executive power, the framers of the 
ution were apprehensive of tyranny not only 
Legislature,—i.e., a body 
he majority in the Legis- 


American Constit 
irom the Executive but also from the 
of men who for the time being form t 
lature. 

So, the American Bill o£ Rights (contained in the first Ten 
Amendments of the Constitution of the U.S.A.) is equally bind- 
ing upon the Legislature as upon the Executive. The result 
has been the establishment in the United States of a ‘judicial’ 
supremacy, as opposed to the ‘Parliamentary’ supremacy in 
England. Тһе Courts in the United States are competent to 
declare an Act of Congress as unconstitutional on the ground 
of contravention of any provision of the Bill of Rights. Further, 
it is beyond the competence of the Legislature to modify or 
adjust any of the fundamental rights in view of any emergency 
or danger to the State. That power has been assumed by the 
Judiciary in the United States. 

In India, the Simon Commission and the Joint Parliamentary 
Committee which were responsible for the Government of India 
Act, 1935 had rejected the idea of enacting declarations of 
History of the de- fundamental rights on the ground that 
mand for fundamental abstract declarations are useless, unless 
rights in India. there exist the will and the means to 
make them effective." But nationalist opinion, since the time 
of the Nehru Report’, was definitely in favour of a Bill of Rights, 
because the experience gathered from the British regime was 
that a subservient Legislature might serve 45 а handmaid to the 
Executive in committing inroads upon individual liberty. 
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So, the Constitution of India has embodied, a number of 
Fundamental Rights in Part II of the Constitution, which are 
to act as limitations not only upon the powers of the Executive 
but also upon the powers of the Legislature. But though the 
model has been taken from the Constitution of the United States, 
the Indian Constitution does not 80 so far, and rather effects 
a compromise between the doctrines of Parliamentary sovereignty 
and judicial supremacy. On the one hand, the Parliament of 
India cannot be said to be sovereign in the English sense of 
legal omnipotence, for, the very fact that the Parliament is 
created and limited by a written Constitution, enables our Parlia- 
ment to legislate only subject to the limitations and prohibitions 
imposed by the Constitution, such as, the Fundamental Rights, 
the distribution of legislative powers, etc. In case any of these 
limitations are transgressed, the Supreme Court and the High 
Courts are competent to declare a law as unconstitutional and 
void. So far as the contravention of Fundamental Rights is 
concerned, this duty is Specifically enjoined upon the Courts 
by the Constitution [Art. 13], by way of abundant caution. То 
‘this extent, our Constitution follows the American model rather 
than the English. 


On the other hand, the major portion of the Constitution, 
including the Fundamental Rights, is liable to be amended by 
the Union Parliament by a special majority, if in any case, the 
Judiciary proves too obtrusive. Thus, the narrow interpretation 
of СІ. (2) of Art. 19 by the Supreme Court in the cases of 
Ramesh Tkappar v. State of Madras? and Brij Bhusan v. State 
of Delhi? has been Superseded by the Constitution (First Amend- 
ment) Act, 1951, while the interpretation given to Art. 31 in 
the cases of State of W. B. v. Subodh Gopal,* Dwarkadas v. 
Sholapur Spinning Со.,5 and State of W. Bengal v. Bela 


Banerjee,’ has been superseded by the Constitution (Fourth 
Amendment) Act, 1955. 


Fundamental Rights are dealt with in Part III of the Con- 
stitution [Arts. 12-35]. ‘The provisions included in this Part 
Classification of Fun- аге more elaborate than those of any 
daméntal Rights. * Other existing written Constitution relat- 
ing to fundamental rights, and cover a wide range of topics. 


Р , 
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'The Constitution itself classifies the Fundamental rights 
under seven groups as follows: > 
(a) Right to equality. 
(b) Right to particular freedoms. 
(c) Right against expioitation. to 
(d) Right to freedom of religion. 
(е) Cultural and educational rights. 
(f) Right to property. 
(е) Right to constitutional remedies. 
he rights falling under each of the above categories are 
shown in Table III. 
Another classification which is obvious is from the point of 


view of persons to whom they are available. Thus— 


(a) Some of the fundamental rights are granted only to 
citizens—(i) Protection from discrimination on grounds only 
of religion, race, caste, sex ог place of birth [Art. 15] ; 
(i) Equality of opportunity in matters of public employment 
[Art. 16]; (iii) Freedoms of speech, assembly, .association, 
movement, residence, property and profession [Art. 19] ; 
(iv) Cultural and educational rights of minorities [Art. 30]. 

(b) Some of the fundamental rights, on the other hand, are 
available to any person on the soil of India—citizen or foreigner 
—(i) Equality before the law and equal protection [Art. 141; 
(ii) Protection in respect of conviction, against €x post facto 
laws, double punishment and self-incrimination [Art. 20] ; 
(iii) Protection of life and personal liberty against action with- 
out authority of law [Art. 211; (iv) Right against exploitation 
[Art. 23] ; (9) Freedom of religion [Art. 251; (vi) Freedom 
as to payment of taxes for the promotion of any particular 
réligion [Art. 271: (vii) Freedom as to attendance at religious 
instruction or worship in State educational institutions [Art. 
28] ; (viii) Protection against deprivation of property save by 
authority of law [Art. 31]. 

АП the above rights аге available against the State. It is 
now settled that the rights which are guaranteed by Arts 19,” 

A 2 and 31* are guaranteed against State 
See guarentee against action as distinguished from violation, of 
such rights by private individuals. In 


case of violation of such rights by individuals, the ordinary 


5 
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legal remedies may be available but not the constitutional 
remedies. 


'State action', in this context, must, however, be under- 
Stood in a wider sense. For interpreting the word ‘State’ 
wherever it occurs in the Part on F undamental Rights, a defi- 
nition has been given in Art. 12 which says that, unless the 
context otherwise requires, ‘the State’ will include not only 
the Executive and Legislative organs of the Union and the 
States, but also local bodies (such as municipal authorities) as 
well as ‘other authorities’, 

This latter expression refers to any authority or body of 
persons exercising the power to issue rules bye-laws or regula- 
tions having the force of law, e.g., a Board having the power 
to issue Statutory rules, or exercising Governmental powers. 


Even the act of а private individual may become an act 
of the State if it is enforced or aided by any of the authorities 
just referred to. 


Art. 14 of the Constitution provides— 


Equality before the Art. 14 of the Constitution pro- 
law and equal protec- . 
tion. vides— 


"The State shall not deny to any person equality before the law 
or the equal protection of laws within the territory of India." 

Prima facie, the expression 'equality before the law’ and 
‘equal protection of the laws’ may seem to be identical, bur 
in fact they mean different things. While equality before the 
law is а somewhat megative concept implying the absence of 
any special privilege—in favour of any individual and the equal 
Subjection of all classes to the ordinary law, equal protection 
of the laws is a more positive concept, implying equality of 
treatment in equal circumstances. 


Equality before the law, as a student of English Con- 
stitutional law knows, is the second corollary from Dicey's? 
Concept of the Rule of law. It means 
that no man is above the law of the land 
and that every Person, whatever be his rank or condition, is 
subjett to the ordinary law and amenable to the jurisdiction 
of the ordinary tribunals. Again every citizen, from the Prime 
Minister down to the humblest peasant, is under the same 


Equality before law. 
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responsibility for every act done by him without lawful justi- 
fication and in this respect, there is no distinction between 
officials and private citizens. It follows that the position will 
be the same in India. But even in England, certain excep- 


tions are recognised to the aBove rule of equality in tle public 


interests. Р 
Тһе exceptions allowed by the Indian Censtitution are— 


(1) The President or the Governor of a State shall not 
be answerable to any court for the exercise and performance 
of the powers and duties of his office or for any act done or 
purporting to be done by him in the exercise and performance 
of those powers and duties. 

(2) No criminal proceeding whatsoever shall be instituted 
or continued against the President or a Governor in any Court 


during his term of office. 
(3) No process for the arrest or imprisonment of the Presi- 


dent or a Governor shall issue from any court during his term 
of office. 

(4) No civil proceedings in which relief is claimed against 
the President or the Governor of a State shall be instituted 
during his term of office in any court in respect of any act 
done or purporting to be done by him in his personal capa- 
city, whether before or after he entered upon his office as 
President or. Governor of such State, until the expiration of 
two months next after notice in writing has been delivered 
to the President or the Governor, a5 the case may be, or left 
at his office stating the nature of the proceedings, the cause 
of action therefor, the name description and place of residence 
of the party by whom such proceedings are to be instituted 
and the relief which he claims [Art. 361]. 


Тһе above immunities, however, shall not bar—(i) Im- 
peachment proceedings against the President. (i) Suits or 
other appropriate proceedings against the Government of 
India or the Government of a State. 

Besides the above constitutional exceptions there will, of 
course, remain the exceptions acknowledged by the comity* of 
nations in every civilized country, e.g., in favour of foreign 


Sovereigns and ambassadors. и 
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Equal protection of the laws, on the other hand, would 


; mean "that among equals the law should 
Пе Protection of pe equal and equally administered, that 
like should be treated alike, х. 


In other words, it means the right to equal treatment in 
similar circumstances both 


in the privileges conferred and in 
the liabilities imposed by the laws, 

None should be favoured and none should be placed under 
any disadvantage, in circumstances that do not admit of any 
reasonable justification for a different treatment. Thus, it does 
not mean that еуегу person shall be taxed equally, but that 
persons under the same circumstances or propert 
character should be taxed by the same standard 


But if there is any reasonable basis for classification, the 
Legislature would be entitled to make a different treatment. 
Thus, it may (i) exempt certain classes of property from taxa- 
tion at all, such as charities, libraries and the like ; 
different specific taxes u 
(Hi) tax real and person: 


y of the same 


(ii) impose 
pon different trades and professions ; 
ai property in different manners and 
50 on. Nor would the guarantee of equal protection prohibit 
the granting of special privileges to particular enterprises or 
employments in the interests of general welfare, e.g., 
of banks, insurance companies, railways and the like, 
there 1s no discrimination within the classes themsely 


In order to be ‘reasonable’, a classification must not be 
arbitrary, but must be rational, that i 


in favour 
provided 
es. 


Сн. VII] FUNDAMENTAL RIGHTS 69 


the legislation "is a reasonable basis for classification of the per- 
золајод things coming under the purview of that enactment. 

‘Thus— 

(а) The basis ОҒ classification may be geographical. 

(b) The classification may be according to difference in 
lime. 
(c) The classification may be based on the difference in the 
nature of the trade, calling or occupation, which is sought to 
be regulated by the legislation. [ 

(The reasonableness of the basis of classification will be 


tested with reference to the object of the legislation. Thus 
р » 


it has been held that— 

(a) In offences relating to women, e.g., adultery, women 
in India may be placed in a more favourable position, having 
regard to their social status and need for protection.™* 

(b) Trial by jury may be introduced only in some parts 
of the country, having regard to local circumstances.” 

(c) In a law of prohibition, it would not be unconstitutional 
to differentiate between civil and military personnel, or between 
foreign visitors and Indian citizens,—for they are not similarly 
circumstanced from the standpoint of need for prohibition of 


consumption of liquor.'? 

Тһе burden of showing that a classification rests upon an 
arbitrary and not reasonable basis is upon the person who 
impeaches the law as а violation of the guarantee of equal 
protection. Further, if any state of facts can be reasonably 
conceived that would sustain the classification, the existence 
of that state of facts at the time the law was enacted must be 
But where the statute shows on the face of it that 
e made no attempt at all to make a classification 
but singled out a particular individual or class without having 
any difference peculiar to that individual or class, the presump- 
tion of reasonableness in favour of the Legislature is instantly 
rebutted and the person challenging the statute cannot be 
called upon the adduce further or external evidence to dis- 
charge his onus. In such a cases the Court is bound to invali- 
date the statute as violating the guarantee of equal protectiori.* 

The guarantee of equal protection includes absence of any 


arbitrary discrimination by the laws themselves or in the matter 


assumed. "^ 
the Legislatur 


à с 
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of their administration. Thus, even where a statute itself is not 
discriminatory, but the public official entrusted with the duty of 
carrying it into operation applies it against an individual, not 
for the purposes of the Act but intentionatly for the purpose 
of injuring him, the latter may hate that executive act annulled 
by the Court on the ground of contravention of the guarantee 
of equal protection. Of course, it is for the aggrieved individual 
to establish beyond doubt that the law was applied against him 


‘by the public authority “with an evil eye and an unequal 
hand’’. 


Another aspect of the equality guaranteed by the Consti- 
tution is the prohibition against discrimination contained in Art. 
15 of the Constitution which runs thus: 


“(1) The State shall not discriminate against any citizen on grounds 
only of religion, race, caste, sex, place of 

Prohibition of discri- birth or any of them. 
mination on grounds (2) No citizen shall, on grounds only of 
ee RT religion, race, caste, sex, place of birth or 
any of them, be subject to any disability, 
liability, restriction or condition with tegard to— 


(а) access to shops, public restaurants, hotels and places of public 
entertainment; or 


(b) the use of wells, tanks, bathing ghats, 
public resort maintained wholly or 
funds or dedicated to the use of gene: 


roads and places of 
partly out of State 
та! public. 


(3) Nothing in this article shall prevent the 
any special provision for women and children. 

(4) Nothing in this article or in clause (2) of article 29 sh 
the State from making any special provision for the advancement of 


any socially and educationally backward classes of citizens or for the 
Scheduled Castes and the Scheduled Tribes.” 


it will be seen that the scope of this Article is very wide. 
While the prohibition in clause (1) is levelled against State 


action, the prohibition in clause (2) is levelled against indivi- 
duals as well. 


State from making 


all prevent 


Clause (1) says that any act of the State whether political, 
civil or otherwise, shall not discriminate as betw 
grounds only of religion, тасе, caste, 
of -them. 


een citizens on 
sex, place of birth or any 


The plain meaning of this prohibition is that no person of 
a particular religion, caste, etc. shall be treated unfavourably by 


g 
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the State whefi compared with persons of other religions and 
castes, merely on the ground that he belongs to that particular 
religion or caste etc. The significance of the word ‘only’ is 
that if there is any other ground or consideration for the differ- 
ential treatment besides thost prohibited by this Article, the 
unconstitutional. Thus, discrimina- 
lar sex will be permissible if the 
classification is the result of other considerations besides the 
fact that the person belongs to that sex, e.g., physical or intel- 
lectual fitness ‘for some work. 'Thus, women may be considered 


to be better fitted for the job of nurses while they may not be 


considered eligible for employment in heavy industries like a 
being based on a ground 


steel factory. Such discrimination, 
other than sex, would not be considered to be unconstitutional. 
But if a person is sought to be discriminated simply be- 


cause he belongs to а particular community or race, he can get 
While racial dis- 


the State action annulled through a Court. 
crimination still persists as а malignant growth upon Western 
society, it speaks volumes to Indian achievement that a possible 
victim of racial discrimination in India can obtain relief from 
the highest Court of the land direct by means of a petition for 
an appropriate writ. At already stated, in regard to the public 
places specified in clause (2), the protection is available even 
against discriminatory acts by private individuals. 

Clause (2) provides that so far as places of public enter- 
tainment are concerned, no person shall be subjected to discri- 
mination on the grounds only of religion, race, caste, sex, place 
of birth or any of them, whether such discrimination is the 
result of an act of the State or of any other individual. Even 
wells, tanks, bathing ghats, roads, and places of public resort 
which are owned by private individuals are subject to this pro- 


hibition provided they are maintained wholly or partly out of 
State funds or they have been dedicated to the use of the general 


public. 

The above pr 
would not preclude the State from— 

(а) making special provision for women and children ; 

(b) making special provision for the advancement of any 
socially and educationally backward classes of citizens ог for the 
Scheduled Castes and the Scheduled Tribes. у 


discrimination will not be 
tion in favour of a particu 


ohibitions against discrimination, however, 
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These exceptional classes of people require special protec- 
tion and hence any legislation which is necessary for the making 
of special provisions for persons of these classes, would not be 
held to be unconstitutional, Thus, it has been held that Sec. 
497 of the Indian Penal Code which says that in an offence 
of adultery though the man is punishable for adultery, the 
woman is not punishable as an abettor, is not unconstitutional, 
because it is necessary for the protection of women in view of 
their existing position in Indian society.!* 


As a corollary from the general assurance of absence of 


Equality of opportu- discrimination by the State on grounds 


nity in matters of pub- only of religion, race, 


1 caste, sex, or 
lic employment, 


place of birth [Art. 15], the Constitu- 
tion guarantees equality of opportunity in matters of public 
employment. Art. 16 says that— 

“(1) There sh 
matters relating 
the State. 

(2) No citizen shall, оп grounds only of religion, 


descent, place of birth or any of them, 
under the State.” 


all be equality of Opportunity for all citizens in 
to employment or appointment to any ofice under 


race, caste, sex, 
be ineligible for any office 


Тһе only exceptions to t 


(a) Residence within the 
ment as а condition for par 


appointment under any Stat 
16 (3)]. 


he above rule of equality are— 


State may be laid down by Parlia- 
ticular classes of employment or 
9 or other local authority [Art. 


By virtue of this bower, Parliament has enacted the Public 
Employment у 


^ (Requirement as to Residence) Act, 1957, 
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local restrictións, so that nobody can be excluded from a public 
employment in a State or Territory other than those just 
mentioned on the ground that he does not reside therein. 


(b) The State may reserve any post or appointment in 
favour of any backward classes of citizens who, in the opinion 
of the State, are not adequately represented in the services 
under that State [Art. 16 (4)]. 2 

(c) Offices connected with a religious or denominational 
institution may be reserved for members professing the parti- 
cular religion or belonging to the particular denomination to 
which the institution relates [Art. 16 (5)1. 

(d) The existing arrangements for feservation of certain 
posts for the Anglo-Indians shall continue for a period of 10 
years after the commencement of the Constitution, subject to 
a gradual process of reduction [Art. 336]. 

(е) The claims of the members of the Scheduled Castes and 
‘Scheduled Tribes shall be taken into consideration in the matter 
of appointment to services and posts under the Union and the 
States, as far as may be consistent with the maintenance of 


efficiency of the administration [Art. 335]. 


For the furtherance of social equality, the Constitution 


provides for the abolition of the evil of ‘untouchability’ and the 


prohibition of conferring titles by the State. 
Art. 17 of the Constitution says— 


“‘Untouchability” is abolished and its practice in any form is 
forbidden. The enforcement of any disability 


Pea eee of Untouch- arising out of ‘Untouchability’ shall be an 
. offence punishable in accordance with law." 
Parliament is authorised to make a law prescribing the 

+ 2, Ti 
hment for this offence [Art. 35], and, in exercise of this 


punis 
Parliament has enacted the Untouchability (Offences) 


power, 


‘Act, 1955. 
The word ‘untouchability’ has not, however, been defined 


either in the Constitution or in the above Act. It has been 
assumed that the word has a well-knodn connotation,—primari- 
ly referring to the social practice which looks down. upon 
certain depressed classes solely on account of their birth und 
disables them from having any kind of intercourse with people 
belonging to the so-called higher classes or castes. 
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The Act, however, declares certain acts as offences, when 
done on the ground of ‘untouchability’, and prescribes the 
punishments therefor, e.g., 

(a) refusing admission to an 
Such as hospital, dispensary, 

(b) preventing any 
prayers in any piace of 

(c) subjecting any 
access to any shop, 
ment or with regar 


У person to public institutions, 
educational institution ; 

person from worshipping or offering 
public worship ; 
регвоп to any disability with regard to 
public restaurant, hotel or public entertain- 
d to the use of any reservoir, tap or other 


cheduled Caste is sub 


jected to any such 
tion, 


the Court shall presume, unless 
Such act was committed on ihe 
In other words, in such cases, 
umption of an offence having been 


The prohibition of Untouchabilit 
thus been given a realistic and effecti 

‘Title’ 
appendage. 


y in the Constitution has 
ve shape by this Act. 


“No title, not being 


а military 
conferred by the State.” 


[Art. 18]. 
It is to be noted that. - 


Or academic distinction, shall be 


(а) The ban operates only against the State. 
prevent oth 


| It does not 
d ег public institutions such as Universities to confer 
itles or honours by way of honouring their leaders or men 
of merit. 


У or academic 
£h they may be used as titles, 
(c) The State is n 
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Bharat Ratne or Padma Vibhushan cannot be used by the 
recipient as a title and does not, accordingly, come within the 
constitutional prohibition. i 

Apart from the rights flowing from the above prohibitions, 
certain positive rights are conferred by the Constitution in order 
to promote the ideal of liberty held out by the Preamble. The 
ongst these are the seven fundamental rights in 
the nature of ‘freedoms’ which are guaranteed to the citizens 


by the Constitution of India [Art 19]. These are—1. Freedom 
of speech and expression. 2. Freedom 


The seven freedoms. of assembly. 3. Freedom of association. 
5. Freedom of residence and settle- 
7. Freedom of profession, 


foremost am 


4. Freedom of movement. 
ment. 6. Freedom of property. 
occupation, trade or business. 
But absolute individual rights cannot be guaranteed by any 
The guarantee of each of the above rights is, 
therefore, limited by the Constitution itself by conferring upon 
the ‘State’ a power to impose by its laws reasonable restrictions 
as may be necessary in the larger interests of the community. 
‘State’, in this context, includes not only the legislative autho- 
tities of the Union and the States but also other local autho- 
rities, e.g., municipalities, Union Boards, etc., under the control 
of the Government of India. So, all of these authorities may 
impose reasonable restrictions upon the above freedoms. 


Thus— 
(i) The Constitution guarantees freedom of speech and 


But this freedom is subject to reasonable restric- 
у the State relating to (a) defamation ; (b) con- 
tempt of court ; (с) decency or morality ; (d) security of the 
State ; (e) friendly relation with foreign States ; (f) incitement 
to an offence ; (g) public order. 

So freedom of speech and expression will not confer upon 
an individual a lice mmit illegal or immoral acts or to 


nce to cor 
te others to overthrow the established government by force 


modern State. 


expression. 
tions imposed b 


inci 
or unlawful means. 

(ii) Similarly, the freedom of assembly is subject to the 
qualification that the assembly must be peaceable and without 
arms and subject to such reasonable restrictions as may be 


imposed by the ‘State’ in the interests of public order, In 
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other words, the right of meeting or assembly-shall not be 


liable to be abused so as to create public disorder or a breach 
of the peace. 


(iii) Again, all citizens have the right to form associations 
or unions, but subject to reasonable restrictions imposed by the 
State in the interests of the general public. Thus this freedom 
will not entitle any group of individuals to enter into a criminal 
conspiracy or to form any association dangerous to the public 
peace or to make illegal strikes or to commit a public disorder. 

(iv) Similarly, though every citizen shall have the right to 


move freely throughout the territory of India or to reside and 
setile in any part 


of the country,— this right shall be subject 
to restrictions imposed by the State in the interests of the 
general public or for the protection of any Scheduled Tribe. 

(v) The Constitution recognises the right of private 
broperty, i.e., the right of every individual to acquire, hold and 
dispose of property as his own. But this right, too, is subject 
to reasonable restrictions imposed by the State in the interests 
of the general public or for the protection of Scheduled ‘Tribes, 

(vi) Again, every citiz 
fession or to carry on an 


Occupation, or enabling t 
business to the exclusio 


қ 
e is по specific 


“ Тћег provision in our Constitution guarantee- 
ing the freedom of the 


Dress because freedom of the press is 
Freedom of the Press, included in the wider freedom of ‘ex. 

Pression’ which is guaranteed by Art. 
19(1)(а). Freedom of expression means the freedom to express 
not only one’s own views but also the views of others and 
У, Олар means, including printing. But since the freedom of 
expression is not an absolute freedom and is sub 


(2) of Art. 
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tion or incitement to an offence. It is to be carefully noted 
that the Press (Objectionable Matter) Act which was enacted in 
1951 as a law imposing restrictions upon the Press under the 
above heads, has been repealed in 1956 and that at the present 
moment there is no restrictive Central law specially directed 
against the Press. 

As pointed out earlier (p. 31, ante), one of the striking 
features of the provisions relating to Fundamental Rights in 
n is that the very declaration of Fundamental 

Scope for judicial re- Rights is attended with certain limita- 
view. tions specified by the Constitution itself. 
In the United States the Bill of Rights itself does not contain | 
any such limitations to the rights of the individuals guaranteed 
thereby, but in the enforcement of those rights the courts had 
to invent doctrines like that of *Police Power of the State' to 
impose limitations on the rights of the individual in the interests 
of the community at large. In Art. 19 of our Constitution, 
there is a distinct clause attached to each of the rights declared, 
containing the limitations or restrictions which may be imposed 
by the State on the exercise of each of the rights so guaranteed. 
For example, while the freedom of speech and expression is 
guaranteed, he cannot use this freedom to defame another which 
is an offence under the law. A law which may be made by the 
State under any of the specified grounds, such as public order, 
defamation, cannot be challenged as unconstitutional or deroga- 
tory to the guarantee of freedom of expression except where 


the restrictions imposed by the law can be held to be 'un- 
reasonable’ by a court of law. It is in the interpretation of 


the word ‘reasonable’ that the court comes into the field, and 
in each case when an individual complains to the court that 
his Fundamental Right has been infringed by the operation 
of a law, or an executive order issued under a law, the court 
has got to determine whether the restriction imposed by the 
law is reasonable and if it is held іс be unreasonable in the 
opinion of the court, the court will declare the law to be un- 
constitutional and void. 

The expression ‘reasonable restriction’ seeks to strike. a 
balance between the freedom guaranteed by any of the sub- 
clauses of Art. 19(1) and the social control permitted by any 
of the exceptional clauses (2) to (6). It is to be seen, theréfore, 


our Constitutio: 
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what criteria or tests have been laid down by'the Supreme 
Court for determining whether the restriction is reasonable or 
not. The Supreme Court has said that a restriction is reason- 
able only when there is a proper balance between the rights 
of the individual and those of the Society. 

Hence— 


(а) In order:to be reasonable, the restriction imposed must 
have a reasonable relation to the collective object which the 
legislation seeks to achieve and must not go in excess of that 
object, or, in other words, the restriction must not be greater 
than the mischief to be prevented. "Legislation which arbitra- 
rily or excessively invades the right cannot be said to contain 
the quality of reasonableness."'!? 

(b) While the foregoing aspect may be said to be the sub- 
stantive aspect of reasonableness, there is another aspect, viz., 
the procedural aspect,—relating to the manner in which the 
restrictions have been imposed. ‘That is to Say, in order to be 
reasonable, not only the restriction must not be 
procedure or manner of im 
be fair and just. 
imposed by a law 


citizen without giving him an oppor- 
It has also been laid down that in the 


Protection in respect Art. 20 guarantees protection in certain 

of | conviction for of- respects against conviction 

by prohibiting— 

(a) Retroactive crim 

€x post facto legislation. 

(b) Double Jeopardy or punishment for the same offence 
more than once. 


(5) Compulsion to give self- 


for offences, 


inal legislation, commonly known as 


incriminating evidence. 
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E A. "The provision against ex post facto 

Prohibition against ex legislation is contained in clause (1) of 

post facto legislation. Art. 20 of our Constitution which runs 
as follows— 

“No person shall be convicted of any offence except fof’ violation 

of law in force at the time of the commission of the act charged as an 


offence, nor be subjected to a penalty greater than that which might 
have been inflicted under the law in force at the time?of the commission 


of the offence". 

'This is a limitation upon the law-making power of the 
Legislatures in India. Though ordinarily a Legislature can 
enact prospective as well as retrospective laws, according to the 
present clause a Legislature shall not be competent to make a 
criminal law retrospective so that a person may be convicted for 
an act which was not an offence under the law which was in 
force at the time of commission of that act nor to subject an 
accused to a penalty greater than that which might have been 
inflicted under the law in force at the time of the commission 
of the offence. In other words, when the Legislature declares 
an act to be'an offence or provides a penalty for an offence, it 
cannot make the law retrospective in operation so as to prejudi- 
cially affect the persons who have committed such acts prior to 
the enactment of the law. 

The Supreme Court case in Kedar Nath v. State of West 
Bengal** illustrates the prohibition contained in this clause and 
the effects thereof on a judicial trial. A was charged under 
the Prevention of Corruption Act, 1947 for an offence which 
was committed in 1947. Тһе punishment prescribed by that 
Act was ‘‘imprisonment or fine or both". During the pendency 
of the trial, in 1949, the West Bengal Criminal Law. Amend- 
ment Act was passed which provided, for the same offence, for 
the imposition of an additional fine ‘equivalent to the amount 
of money or value of other property found to have been pro- 
cured by the offender by means of the offence’, А was con- 
victed (after the commencement of the Constitution) ; and, in 

. addition to imprisonment and the ordinary fine under the Pre- 
vention of Corruption Act, he was sentenced to an additional 
fine of Rs. 47,000 under the Criminal Law Amendment Act, on 
account of the money procured by him by means of the offence, 
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Held, the imposition of the additional fine contravened Art. 20(1) 


and the sentence of fine to the extent of Rs. 47,000 was accord- 
ingly set aside. 


а В. Тһе .prohibition against double 
Immunity from double jeopardy is contained in clause (2) of 
punishment. N 

Art. 20 which runs thus— 


“No person shall be prosecuted and punished for the same offence 
more than once.” 


The expression ‘double jeopardy’ is one of American law 
and is not used in our Constitution. Nevertheless, clause (2) 
of Art. 20, in effect, lays down a similar principle. As has 
been laid down by the Supreme Court in Venkataraman v. 
Union of India**, Art. 22(2) refers to judicial punishment and 
gives immunity to a person from being prosecuted and punished 
for the same offence more than once. In other words, if a 
person has been prosecuted and punished in a previous proceed- 
ing for an offence, he cannot be prosecuted and punished for 
the same offence again in a subsequent proceeding. If any law 
provides for such double punishment, such law would be void. 
The Article, however, does not give immunity from proceedings 
other than proceedings before a court of law or a judicial 
tribunal. Hence, a Government servant who has been punished 
for an offence in a court of law may yet be subjected to depart- 
mental proceedings for the same offence, or conversely. 

Accused’s immunity С. The immunity from self-incri- 
ЕЕ Арт mination is conferred by clause (3) of 
himself, Art. 20 which says— 


a 
2 “No person accused of any offence shall be compelled to be а 
witness against himself." 


The scope of this immunity has, prima facie, been widened 
by our Supreme Court by interpreting the word ‘witness’ to 
comprise both oral and documentary evidence, so that no person 
can be compelled to furnish any kind of evidence which is 
reasonably likely to support a prosecution against ћуп 2з e 


The Article has, however, no application Where there is no 
question of likelihood of accusation for a criminal offence.?* 
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Freedom of person or personal liberty is sought to be 
Freedom of person. ensured by our Constitution by means of 


a two-fold guarantee, namely,— 
(a) By providing that no person can be deprived of his 


liberty except according to law [Art. 21] ; n 
(b) By laying down certain specific safeguards against arbi- 


trary arrest or detention [Art. 22]. 


Protection of life and A. Art. 21 of our Constitution pro- 


personal liberty. vides that— 
1 be deprived of his life or personal liberty except 


“до person shal 
d by law.” 


according to the procedure establishe 


Article reminds us of one of the famous clauses of 


This 
the Magna Carta: 

“No man shall be (а 
exiled, or in any way destroyed, save. - 
ans that no member of the Executive shall be entitled 
a citizen unless he can support 
In short, no man can 
s not admit of legal 


ken or imprisoned, disseized or outlawed, or 
.. by the law of the land." 


It me 
to interfere with the liberty of 
his action by some provision of law. 
be subjected "to physical coercion that doe 
justification. 

Again, as under the English Constitution, personal freedom 
is secured by the Indian Constitution by the judicial writ of 
habeas corpus [ Arts. 32 and 226] by means of which an arrested 
person may have himself brought before the Court and have the 
ground of his imprisonment examined, and regain his freedom 
if the Court finds that there is no legal justificaticn for his 
imprisonment. The Court will also set the prisoner free where 
there is a law authorising the deprivation of liberty of a person 
btt there has been no strict compliance with the conditions 
imposed by the law. The Supreme Court has more than once 
observed that those who feel called upon to deprive other 
persons of their personal liberty in the discharge of what they 


heir duty, must strictly and scrupulously 


conceive to be t 
25 


observe the forms and rules of the law. 
j But in no country can there be any absolute freedom of 
the individual. The principle underlying the English Cunsti- 
tution is that it is the people's representaiives, assembled ES 
o shall determine how far the rights of the indivi- 


Parliament, wh 
6 
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duals should go and how far they should be curtailed in the 
collective interests or for the security of the State itsclf, accord- 
ing to exigencies of the time. This is the theory adopted by 
the Constitution of India when it says that life and personal 
liberty 15 subject to “the procedure established by law." "Thus, 
Art. 21 is not intended to be a limitation upon the powers of 
the Legislature. It only safeguards the individual against arbi- 
trary or illegal-action on the part of the Executive. There is no 
guarantee in our Constitution against arbitrary legislation. 
Hence, if a competent Legislature makes a law providing that 
а person may be deprived of his liberty in certain circumstances 
and in a certain manner, the validity of the law cannot be 


challenged in a court of law on the ground that the law is 
unreasonable, unfair or unjust.?° 


B. Procedural safeguards against arbitrary arrest and 


detention are provided for in clauses (1) and (2) of Art. 22. 
These are— 


(a) No person who is arrested shall be 
Protection against ^ detained in custody without being in- 
arbitrary arrest and f а 5 
detention. ormed, as soon as may be, of the 
grounds for such arrest. 

(b) No such person shall be denied the right to consult, 
and to be defended by, a legal practitioner of his. 

(c) Every person who is arrested and deta 
shall be produced before the nearest magistrate within a period 
of twenty-four hours of such arrest excluding the time necessary 
for the iourney from the place of arrest to the court of the 
magistrate and no such person shall be detained іп custody 
beyond the said period without the authority of a magistrate. 

The above safeguards are not, however, available to—(a) 
an enemy alien ; (b) a person arrested or detained under a law 
Providing for preventive detention. 


The Constitution itself authorises the Legislature to make 
Preventive Detention. laws providing for— 
“Preventive detention” 


ined in custody 


^ for reasons connected with the 
security of a State, the maintenance of public order, or the 
maintenance of supplies and services essential to the commu- 


nity, or for reasons connected with Defence, Foreign Affairs 
or the security of India, 
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So, it would be competent to the Legislature to enact that 
a person should be detained or imprisoned without trial for 
any of the above reasons and against such laws, the individual 
shall have no right of personal liberty. The Constitution, how- 
ever, imposes certain safeguards against abuse of the above 
power [Art. 22]. 

When a person has been arrested under a law of preventive 
detention : 

() The Government is entitled to detain such person in 
custody only for three months. If it seeks to detain the arrested 
person for more than 3 months, it must obtain a report from an 
Advisory Board,—who will examine the papers submitted by 
the Government and by the accused,—to the effect that the 
detention is justified. ‘The Advisory Board will be composed 
of persons qualified to be appointed as High Court Judges. 

(ii) The person so detained shall, as soon as may be, be 
informed of the grounds of his detention excepting facts which 
the detaining authority considers to be against the public 
interest to disclose. 


A law which violates any of the conditions imposed by 
Art. 22, as stated above, is liable to be declared invalid by the 
Court. 

Preventive detention means detention of a person without 
trial. It is so called in order to distinguish it from punitive 
detention. The object of punitive detention is to punish a person 
for what he has done and after he is tried in the courts for the 
illegal act committed by him. "The object of preventive deten- 
tion, on the other hand, is to prevent him from doing something 
and the detention in this case takes place on the apprehension 
that he is going to do something wrong which comes within 
any of the grounds specified by the Constitution. In fact, 
preventive detention is resorted to in such circumstances that 
the evidence in possession of the authority is not sufficient to 
make a legal charge or to secure the conviction of the detenu 
by legal proofs but may still be sufficient to justify his deten- 
tion on. the suspicion that he would commit a wrongful act 
unless he is detained. Under our Constitution the only grounds 
upon which preventive detention may be resorted to are the 
interests of defence, foreign affairs, security of India or of a 


> 
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State, maintenance of public order or of supplies and services 
essential to (Пе community. 


Preventive detention is something not known in the United 
States of America or the United Kingdom, in times of peace. 
The adoption on a permanent footing of the power of the Exe- 
cutive to arrest persons on suspicion which is tolerated in other 
countries only in emergencies has naturally evoked much 
criticism from foreign observers. But no proper assessment 
of this apparently regressive provision of our Constitution is 
possible without taking note of the following circumstances : 


Firstly, the Republic had its birth amidst anti-social and 
subversive forces and the ravages of communal madness involy- 
ing colossal loss of lives and property. In order to save the 
infant Republic from the inroads of any such subversive ele- 
ments, therefore, this power was conferred upon the State but 
subject to certain definite safeguards upon the violation of which 
the individual could have a right to approach the Supreme Court 
or the High Courts because the safeguards are fundamental 
rights for the enforcement of which the constitutional remedies 
would lie. There have been a number of cases in which the 
Courts have nullified orders of preventive detention, in pro- 
ceedings for habeas corpus. 

Secondly, the above provisions of the 
self-executing but require a law 
conforming to the conditions la 
Preventive Detention Act, 
by the Indian Parliament w 


Constitution are not 
to be made by the Legislature, 
id down in the Article. ‘The 
1950 has, accordingly been passed 
'hich, as amended up to date, cons- 
titutes the law of preventive detention in India. ‘The provisions 
of this law as they now stand have further safeguarded the 
rights of the detenu and, besides, if any provision of such law 
contravenes the requirements of the Article of the Constitution, 
it is liable to be challenged in the courts as unconstitutional, as 
happened in the celebrated case of Gopalan v. State of Madras.2° 

Thirdly, if the Propriety of a measure is to be judged by 
the use made of it, it should also be noted that there are а 
in detention under this Act very few persons today, Дү the end 


of 1957 it was below one hundred and in all probabi 
present moment it has с 


whom a judicial trial Ww 


lity at the 
ome down to a handful оғ men, against 


ith such convincing proof as is required 
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in a criminal pfoceeding, could not be resorted to in the interests 
of the security of the State. 

Lastly, one can hardly overlook the powerful control exer- 
cised by our Judiciary over апу possible abuse of this mighty 
engine at the hands of Ше Stüte. Thus, the courts have invali- 
dated an order of detention not only where it has violated the 
requirements of the Act itself, for instance, for failure to com- 
municate the grounds to the detenu within a reasonable time, 
as required by section 7 of the Act," but also on the ground 
that the requirements of Article 22 of the Constitution have 
been violated. In a sense, Art. 22 serves as a limitation upon 
the unfettered powers conferred upon the Legislature by Art. 21. 
Art. 21 empowers the competent Legislature to deprive a person 
of his liberty by making any law it pleases. Art. 22 places 
certain limitations upon this power of the Legislature both with 
regard to punitive and preventive detention, and any law which 
contravenes these limitations is liable to be annulled by the 
Courts. 

As regards compliance with the provisions of Art. 22 
(relating to preventive detention), it has been laid down by the 

Supreme Court that under Art. 22 (5) 
Scope of judicial re- the authority which makes an order of 
view in respect of pre- Р Ы Е 
ventive detention. detention must communicate to the per- 
son against whom the order is made the 
grounds on which the order has been made and shall afford 
the earliest opportunity of making a representation against the 
order. ‘The court may, accordingly, examine the grounds com- 
municated to the detenu to see if they are sufficient to enable 
him to make an efficient representation. If the facts furnished 
are not sufficient to enable the detenu to make a representation, 
or are vague, this constitutional right is violated and the court 
may declare the detention invalid.” 

Similarly, the court may examine the grounds to see 
whether they are relevant to the circumstances under which 
preventive detention could be supported, e.g., security of 
India or of a State, maintenance of public order, defence of 
India or the relations of India with foreign powers or the 
maintenance of supplies and services essential to the community. 
For instance, if a person is detained under a law of preventive 
detention for contempt of court, the court would invalidate the 
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order of detention and release the person, fof, contempt of 
court of any kind, however Serious, cannot have any rational 
connection with security of the State or maintenance of public 
order. In other words, though the court could not undertake 
an investigation as to the sufficieticy of the materials on which 
the justification of the detaining authority was grounded for 
making the order of preventive detention, it would examine 
the bona fides of the order and interfere if the order has been 
made mala fide, that is to say, if the law of preventive deten- 
tion has been used for any purpose other than that for which 
it was made or is sanctioned by the Constitution to be made.?* 

Any law which prevents the detenu from disclosing to the 
court the grounds communicated to him so as to enable the 
court to examine the sufficiency or irrelevancy of the ground 
is ultra vires.2* 

As an adjunct to the guarantee of Personal liberty and 

Right against exploi- the prohibition against discrimination, 

tation. our Constitution lays down certain provi- 
sions to prevent exploitation of the weaker Sections of the 
Society by unscrupulous individuals or even by the State. 

Art. 23 says— 


“(1) Traffic in human beings and begar and other simil 


ar forms 

of forced labour are Prohibited and any contravention of this provision 
shall be an offence punishable іп accordar 

, Prohibition of traffic = 


‹ with law. 

сарап beings and (2) Nothing in this article shall prevent 
4 osing compulsory srvice 
for public purposes service the State shall not 
make any discrimination on grounds only of religion, race, caste or 
class or any of them.” 


Slavery in its ancient form may not so much be a problem 

but its newer forms which are labelled 
onstitution under the general term “е; 
Civilization. ТЕ is i 
of using the word ‘ 
sion ‘traffic in human beings? 


crippled, for immo 


та] or other ригроѕеѕ,2° 
also prohibits forc 


ed labour of any form w 
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“pegar”, —an indigenous system under which landlords some- 
times used to compel their tenants to render free service. What 
is prohibited by the clause is therefore compelling a person 
to render free service where he was lawfully entitled either 
not to work or to receive remuneration for it. ‘The. clause 
therefore does not prohibit forced labour as a punishment for 
a criminal offence. Nor would it prevent the State from impos- 
ing compulsory recruitment or conscription for publie purposes, 
such as military or even social service. 
Special provision for the protection of children is made in 
Art. 24 which says— 
“No child below the age of fourteen years 
Prohibition of em- shall be employed to work in any factory 


penes ӘБ children in or mine or engaged in any other hazardous 
у employment." 


India, under the Constitution, is a ''Secular State" i.e., 
a State which observes an attitude of impartiality towards all 
religions. А Secular State is founded 
Freedom of conscien- On the idea that the State is concerned 
ce and free profession, with the relation between man and man 
practice and propaga- 2 Й 
tion of religion. and not with the relation between man 
and God which is a matter for individual 
conscience. ‘This attitude of impartiality is secured by the 
Constitution by several provisions [Arts. 25-28]. 

Firstly, there will be no “State religion" in India. The 
State will neither establish a religion of its own nor confer any 
special patronage upon any particular religion. It follows from 
this that— 

(a) the State will not compel any citizen to pay any taxes for 
the promotion or maintenance of any particular religion or 
religious institution ; 

(b) no religious instruction shall be provided in any educa- 
tional institution wholly provided by State funds ; 

(c) even though religious instruction be imparted іп 
educational institutions recognised by or receiving aid from the 
State, no person attending such institution shall be compelled 
to receive that religious instruction without the consent of'him- 
self or of his guardian (in case the pupil be a minor) In 
short, while religious instruction is totally banned in State- 
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owned educational institutions, in other denominational institu- 
tions it is not totally prohibited but it must not be imposed 
upon people of other religions without their consent. 

Secondly, every person is guaranteed the freedom of 
conscience and the freedom to profess, 
his own religion, subject only— 

(a) to restrictions imposed by the State in the inte 
public order, thorality and health ( 
religion may not be abused to com: 


acts, e.g., to commit the practice of ' 
the like) ; 


practise and propagate 


rests of 
so that the freedom of 
nit crimes or anti-social 
suttee' or infanticide, and 


(b) to regulations or restrictions made by the 
relating to any economic, financial, political or other secular 
activity which may be associated with religious practice, but 
do not really appertain to the freedom of conscience ; 

(c) to measures for social reform 
Hindu religious institutions 
and sections of Hindus. 

Subject to the above limitations, 
have the right not only to entertain а 
also to practise the Observances dicta 
to preach his views to others. 

Thirdly, not onl 
profess and practise 
teed to every religio 

(a) to establish 
charitable purposes ; 


(b) to’ manage its own affairs in matters of religion j 
(c) to own and acquire movable ; 


State 


and for throwing open of 
of a public character to all classes 


à person in India shall 
uy religious belief, but 
ted by such belief, and 


y is there the freedom of the 
his religion, there is also the 
US group of denomination 

and maintain institutions for religious 


individual to 
right guaran- 


and 


and immovable property ; 


, 


and 


(4) to administer such 


property in accordance with law. 
Fourthly, th 


е State will not discriminate against any person 


in the matter 9f employment or otherwise, only upon the 
ground of his religion, 


To those who have any idea as to what part religion plays 
in India, the bold pro- 


appear to be astound- 
1s to be noted that this Suarantee is ayail- 


itizens of India but to all persons, includ- 
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'The sum-total of the above provisions will make our State 

even more secular than the United States of America.** 
The Constitution has a three-fold provision for safeguard- 
ing the right of private property. It not only guarantees the 
right of private ownership but also the 
Right of property. 5 А ^ 
right fo enjoy and dispose of property 

free from restrictions other than reasonable restrictions. 
Firstly, it guarantees to every citizen the right to acquire 
any property by any lawful means such as inheritance, personal 
earning or otherwise, to hold it as his own and to dispose of 
it freely, limited only by the exigencies of public welfare and 
any other reasonable restrictions that may be imposed by the 
State to protect the interests of any Scheduled Tribe [Art. 
19(1)(£)]. Thus, the State may provide that a person shall not 
so use his property as to cause a nuisance to his neighbour, or 
to cause injury to the public morals, e.g., by opening a gambling 
house ; or that the aboriginals shall not alienate their lands 


except under certain conditions and safeguards. 


Secondly, it guarantees that no person shall be deprived 
of his property save by the authority of law [Art. 31(1)]. "This 
implies that, short of the cousent of the owner, a man's 
property can be taken only by the consent of the nation as 
embodied in the laws passed according to the Constitution. Any 
property which is seized by the Police * or the Government™ 
without proper legal authority will be released at the interven- 
tion of the Courts. 

Thirdly, the compulsory ‘acquisition’ or requisitioning of 
private property for public purposes by law has been made 
subject to the condition that when such a law is passed, it must 
provide for payment of compensation to the private owner,— 
either by fixing the amount of compensation or by specifying 
the principle upon which the compensation is to be determined 
and given [Art. 31(2)]. 

The provisions of the Constitution as to the obligation to 
pay compensation for acquisition of property for public purposes 
have, however, undergone serious changes as a result of amend- 
ment of the Constitution by the First and the Fourth Amend- 
ment Acts. ‘he net result of these amendments is that though 
the Legislature is under a constitutional obligation to pay 


с 
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compensation, the adequacy of the compensation shall no longer 
be liable to be questioned in a court of law. In other words, 
when a law provides for the acquisition of a person's property 
for a public purpose, he shall not be entitled to challenge the 
validity “оғ that law in a court of*law on the ground that the 


Legislature has not provided for payment of the full value of his 
property. 


Apart from the above, the obligation to pay compensation 
does not exist in the case of laws relating to certain specified 
matters, such as the acquisition by the State of any ‘estate’ 
or other intermediate interest in land [Art. 31A]. The object of 
taking out the acquisition of intermediate interests in land from 

_ the obligation to рау compensation was to make it possible for 
the Government to effect agrarian reform which was so urgently 
needed to protect the interests of the tenants as well as to 
improve the agricultural wealth of the country both of which 
had suffered during the British regime which had held out the 
landlords as proprietors of the soil so that they might serve 
as the pillars of the imperialistic structure. 


The result of all this is that 
properly safeguarded against arbitr 


the Executive, there is little guarantee against the action of 


the Legislature. Of course, existing laws like the Land Acqui- 
sition Act, 1894, provide for the payment of full cor 
on compulsory acquisition, But, 
now made or any new law 


mpensation 
if any change in that law is 


for acquisition is made, without 


such law. То the above extent, 
way from the Anglo- 
ds the ‘socialistic pattern of society’, 
е collective interests should prevail over the interests 
ег of private Property is thus left to the final judge- 
€ representatives of the people. ў 


Abstract declarations of fundamental ri 


ment of th 


ghts in the Consti- 
Constitutional reme. tution are useless, unless there 


is the 
165 for enforcement me се them effectiy i 
of fundamental riga. ™eans to mak 3 есіуе. Constitu- 

tional experience in all countries shows 
that the reality of th 


€ existence of such rights is te 


n sted onl 
in the Courts. %1 
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The power of the Courts to enforce obedience to the funda- 
mental rights, again, depends not only upon the impartiality 
and independence of the Judiciary, but also upon the effective- 
ness of the instruments available to it to compel such obedience 
ecutive or any 8ther authority. Under thé Anglo- 
such means has been found in the writs or 
"ри, mandamus, prohibition, 


against the E 
American system, 
judicial processes such as habeas cor 
certiorari and quo warranto. 

The Indian Constitution lays down the following provisions 
for the enforcement of the Fundamental Rights guaranteed 
by the Constitution, in the light of the above experience : 

(a) The Fundamental Rights ar 
stitution not only against the action of the Executive but also 
against that of the Legisla' 
the Legislature which ta 
rights shall be void and the 


it as void [Art. 13]. 
(b) Apart from the power to treat a law as void as being 


in contravention of the provisions of the Constitution guarantee- 
ing the fundamental rights, the Judiciary has been armed with 
the power (о issue the writs mentioned above (habeas corpus 
etc.), in order that it may enforce such right against any 
authority in the State, at the instance of an individual whose 
right has been violated (see pp. 93 et seq.). 

T'he power to issue these writs for the enforcement of the 
Fundamental Rights is given by the Constitution to the Supreme 
Court and High Courts, and Parliament is authoriséd to em- 
ower any other Court as well to issue such writs [Arts. 32 


e guaranteed by the Con- 


ture. Any act of the Executive or of 
kes away or abridges any of these 
Courts are empowered to declare 


p 
and 266]. 
(c) The rights so guaranteed shall not be suspended except 


during a Proclamation of Emergency,—in the manner laid down 
by the Constitution [Art. 350]. 

Porliement’s nower to The limitations upon the enforcement 
modify or restrict fun- of the Fundamental Rights аге as 
damental rights. follows : ~ 


(i) Parliament shall have the power to modify the applica- 
tion of the Fundamental Rights to the members of the Armed 
Forces so as to ensure proper discharge of their duties and 
maintenance of discipline amongst them [Art. 331. 


92 INTRODUCTION TO THE CONSTITUTION OF INDIA (Сн. VIL 


(i) When martial law has been in force’ in any area, 
Parliament may, by law, indemnify any person in the service 
of the Union or a State for any act done by him in connection 
with the maintenance or restoration of order in such area or 
validate'any sentence passed or act done w 


hile martial law was 
in force [Art. 34]. 


The fundainental rights guaranteed by the Constitution 
Suspension of funda- will remain suspended, as follows, while 
p ME quang à Proclamation of Emergency is made by 
gency. the President under Art. 352 [see posi]. 
The effect of such Proclamation in this behalf is twofold— 
(a) As soon asa Proclamation of I 
State shall be 
This m 


imergency is made, the 
freed from the limitations imposed by Art. 19. 
cans that he Legislature shall be competent to make 
any law and the Executive shall be at liberty to take any 
action, even though it contravenes or restricts the rights of 
freedom of speech and expression, assembly, association 
ment, residence, acqui 
or occupation. 


» Move- 
ion and disposal of property, profession 
So far as these rights are concernéd, the citizen 
shall thus have no protection against the executive or legisla- 
tive authorities during the operation of the Proclamation of 
Emergency. Тһе enlargement of the powers of the State under 
Art. 358 will continue only so long as the Proclamation itself 
remains in operation ; Art. 19 will revive as soon as the Pro- 
clamation expires. But the citizen shall have no remedy for 
acts done against him during the period of the Proclamation, 
in violation of the above rights [Art. 358]. 


(b) "The other consequence depends upon the issue of a 


further Order by the President. Where a Proclamation of 
Emergency 


is in operation, the President may by Order declar 
that the rigl 


nt £6 move a Court for the enforcement of any of the 


Fundamental Rights shall remain suspended fo; 
during whi 


In such a 
be revived 


r the period 
chithe! mroclamation remains in force [Art, 359]. 


case, however, the right to mov 
after the Proclamation cases to b 
if so specified in the President's Order. 

Such an Order is issued, the Supreme C 
Courts shall be powerless to issue the pre 
make any other order for the enforcement 


€ the Courts would 
e in force, or earlier 
In other words, if 
Ourt and the High 
Togative writs or to 
of any fundamental 
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right, including those which are conferred by Articles other 
than Act. 19. 

This Order of the President, however, shall not be final. 
Such Order shall, as soon as may be after it is made, be laid 
before each House of Parliament, and it will be witanin the 
competence of Parliament to disapprove of it. 

Тһе expression 'prerogative writ' is one of English common 
law, to denote the extra-ordinary writ granted by the Sovere- 

A А ign, as a fountain of justice ; 
‘Prerogative writs’. Е 2% : 9t Jas. d 
constitutional ground of inadequacy of 
ordinary legal remedies. In course of time these writs came 
to be issued by the High Court of Justice as the agency 
through which the Sovereign exercised his judicial powers and 
ogative writs were issued as extraordinary remedies in. 
ther no remedy available under the 
available was inadequate. 


these prer 
cases where there was ei 
ordinary law or the remedy 

In India, prior to the Constitution, the old High Courts 
used to exercise this extraordinary power within the limits of 
their original jurisdictions. 'The other High Courts had no power 
to issue the prerogative writs. The Constitution extends the 
issue these writs to all the High Courts within the 
f India and to the Supreme Court, —notwithstanding 


tatutory provision. 


power to 
territory O 
anything contained іп any 5 
In a sense, the power of the High Courts to issue these 
writs is wider than that of the Supreme Court inasmuch as 
r Art. 32 of the Constitution the Supreme Court has the 


unde 
power to issue these writs only for the purpose of enforcement 
of the Fundamental Rights whereas under Art. 226 the High 


Court can issue these writs not only for the purpose of enforce- 
ment of Fundamental Rights but also for other purposes. ‘The 
expression ‘other purposes’ has been interpreted to mean those 
purposes for which they are issued, at English common law 
as well as the purposes for which they were issued in India 
prior to the Constitution of India. The jurisdiction of the 
High Court to issue the writs under Art. 226 is, thus, very 
wide. There is provision in the Constitution for empowering 
courts other than the Supreme Court or the High Courts to 
issue the writs, by making a law of Parliament. But no such law 
has yet been-passed,—with the result that no courts other than 


D B 
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the Supreme Court or the High Courts have now got the power 
to issue these writs. 

A writ of habeas corpus is in the nature of an order 
calling upon the person who has detained another to produce 
the latter before the court in erder to let the Court know 
on what ground he has been confined and to set him free 

if there is no legal justification for 

Барға) Сота the imprisonment. The words ‘habeas 
corpus’ literally mean to ‘have a body’. By this writ, there- 
fore, the court secures the body of a person who has been 
imprisoned to be brought before itself to obtain knowledge of 
the reason why he has been imprisoned and to set him free if 
there is no lawful justification for the imprisonment. ‘The writ 
may be addressed to any person whatever, an official or a private 
person, who has another person in his custody and disobedience 
to the writ is met with punishment for contempt of court. 
The writ of habeas corpus is thus a very powerful safeguard to 
the subject against arbitrary acts not only of private individuals 
but also of the executive. But while the power of the Supreme 
Court to issue the writ is confined to the purpose of 
fundamental rights and, therefore, 


High Courts can issue the writ not 
forcing 


enforcing 
only against the State, the 
only for the purpose of en- 
fundamental rights, but also against private individuals 
and for other purposes for which it is available in England. ‘The 
different purposes for which the writ of habeas corpus is avail- 
able may, accordingly, be stated as follows : 


(a) For the enforcement of fundamental rights. It has 


already been explained that under our Constitution the r 


ight of 
personal liberty is guaranteed against the State by Article 21 


which Says that ‘no person shall be deprived of his life or 
PERROS liberty except according to procedure established by 
law’. Hence, if the Executive has arrested and detaine 


person without the authority of any law or in contravention of 
the procedure esta 


detention, 
invalid or 


of the person under 


detention. A large number of cases where 
the writ has been 


issued after the commencement of the 
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Constitution relate to Article 22 which prescribes certain safe- 
guards in conformity with which only a person can be held 
under preventive detention [see p. 83, antc]. 

The writ of habeas corpus is, however, not issued in the 
following cases: o ^ 
(i) Where the person against whom the writ is issued or 


the person who is detained is not within the jurisdiction of the 
, 


court. 

(ii) To secure the release of a person who has been im- 
prisoned by court of law on à criminal charge. 

(iii) To interfere with a proceeding for contempt by a court 
of record or by Parliament. 

(b) It has already been said that the writ of habeas corpus 
lies in cases of illegal imprisonment even by private individuals. 
Thus, it is issued for restoring the custody of a minor to the 
person who is entitled to his or her custody according to the 
decision of the court. ‘This jurisdiction will belong only to a 


High Court. 

Mandamus literally means a command. It demands some 
ассо the part of the body or person to whom it is 
addressed. Іп short, it commands the person to whom it is 
addressed to perform some public or quasi-public legal duty 

which he has refused to perform and 
Mandamus. the performance of which cannot be 


enforced by any other adequate legal remedy. It is, there- 
clear that mandamus will not issue unless the appli- 


a has а legal right to the performance of а legal 
duty of а public nature and the party against whom 
the writ is sought is bound to perform that duty. It is 
a discretionary remedy and the court may refuse to grant 
at ndamus where there is an alternative remedy which’ is more 
convenient or more effective than mandamus. In the matter 


of enforcement of fundamental rights, however, the question 
of alternative remedy does not weigh so much with the court 
since it is the duty of the Supreme Court or the High Court 
to enforce the fundamental rights." In India, mandamus 
will lie not only against officers and other persons who are 
bound to do a public duty but also against the Government 
itself, for, Article 226 and 361 provide' that appropriate 
proceedings may be brought against the Government concerned. 
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The writ is also available against courts or other judicial bodies 
when they have refused to exercise their jurisdiction and thus to 
perform their duty. "The purposes for Which a writ may be 
issued may now be analysed as follows : 


(a) For the enforcement of fundamental rights.—Whenever 
a public officer or a Government has done some act which violates 
the fundamental right of a person, the court would issue a writ 
of mandamus restraining the public officer or the Government 
from enforcing that order or doing that act 
whose fundamental right has been infringed. Thus, where the 
Petitioner, who was otherwise eligible for appointment to the 
Subordinate Civil Judicial Service, was not selected owing to 
the operation of a ‘Communal Rotation Order’ which infringed 
the fundamental right guaranteed to the Petitioner by Art. 16, 
the Court issued an order directing the State of Madras ''to 
consider and dispose of the Petitioner's application for the 


post after taking it on the file on its merits and without apply- 
ing the rule of communal rotation. 7% 


(b) Other burposes.—Apart from the enforcement of funda- 
mental rights, mandamus is available for various purposes, e.g.— 


(i) То enforce the performance of a statutory duty where 
а public officer has got a power conferred by a statute, The 


court may issue a mandamus directing him to exercise the power 
in case he refuses to do it. 


(ii) The writ will also lie 


his public duty whether the 
not. 


against the person 


to compel any person to perform 
duty is imposed by a statute or 


(iii) To compel a court 
jurisdiction when it has refu 

бу) To direct a public 
enforce a law which is unconstitutional. 


The writ of prohibition is a writ issued by the Supreme 
Court or a High Court to an inferior court forbiding the latter to 
continue Proceedings therein in excess of its jurisdiction or to 
usurp a jurisdiction with which it is not legally vested. In other 

Prohibition. words, the object of the writ is to compel 
inferior courts to keep themselves within 


the limits of their jurisdiction. The writ of Prohibition differs 
from the writ of mandamus in th 


or judicial tribunal to exercise its 
sed to exercise it. 
official or the Government поі (о 


at while mandamus commands 
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activity, prohibition commands inactivity. Further, while manda- 
mus is available not only against judicial authorities but also 
against administrative authorities, prohibition as well as certiorari 
are issued only against judicial or quasi-judicial authorities. 
Hence, prohibition is not available against a public officer who is 
not vested with judicial functions. Where excess of jurisdiction 
is apparent on the face of the proceedings, a writ of prohibition 
is not a matter of discretion but may be had of right. In India, 
a writ of prohibition may be issued not only in cases of absence 
or excess of jurisdiction but also in cases where the court or 
tribunal is acting under a law which itself contravenes some 
fundamental right guaranteed by the Constitution. 

Though prohibition and certiorari are both issued against 
Courts or tribunals exercising judicial or quasi-judicial powers, 
cerliorari is issued to quash the order or decision of the tribunal 
while prohibition is issued to prohibit the tribunal from making 
the ullra vires order or decision. It follows, therefore, that 
while prohibition is available during the pendency of the pro- 
ceedings and before the order is made, certiorari can be issued 
only after the order has been made. 

Briefly speaking, therefore, while prohibition is available 
at an earlier stage, cerliorari is available at a later stage, on 

; similar grounds. The object of both 15 
Certiorari. SLIDE, 

to secure that the jurisdiction of an 

inferior court or tribunal is properly exercised and that it does 
not usurp the jurisdiction which it does not possess. 

Тһе conditions necessary for the issue of the writ of 
certiorari ате— . 

(a) There should be a tribunal or officer having legal 
authority to determine questions affecting rights of subjects and 
having a duty to act judicially. 

(b) Such tribunal or officer must have acted without juris- 
diction or in excess of the legal authority vested in such quasi- 
judicial authority. 

As is already apparent, the writ of certiorari will not issue ` 
against purely administrative action. It will issue only if the 
authority has a duty to proceed judicially, that is to say, to 
come to a decision after hearing the parties interested unn 
matter and without reference to any extraneous consideration.?7 


T 
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А tribunal may be said to act without jurisdiction in any 
of the following circumstances— 


(a) Where the court is not properly constituted, that is to 
say, where persons who are not qualified to sit on the tribunal 
have sat on it and pronounced tne decision complained against. 

(b) Where the subject-matter of enquiry is beyond the scope 
of the tribunal according to the law which created it. 

(c) Where the court has assumed a jurisdiction on the basis 
of a wrong decision of facts upon the existence of which the 
jurisdiction of the tribunal depends. 

(d) Where there has been a failure of justice either because 
the tribunal has violated the principles of natural justice or 


because its decision has been obtained by fraud, collusion or 
corruption. 


In all such cases a High Court can issue a writ of certiorari 
to quash the decision which is vitiated by absence or excess of 
jurisdiction and the Supreme Court can similarly issue the writ 


where some fundamental right has been infringed by the order 
complained against. 


Quo warranto is a proceeding whereby 


the court enquires 
into the legality of the claim which a party 


asserts to an office, 
n its enjoyment if 
1 founded. 


and to oust him fror 
Quo warranto. % 
^ the claim be not wel 
The conditions necessary for the issue of а writ of quo 
warranto are as follows: 


d it must be created by a 


tantive one and not merely 


tion or employment оға Servant at the will and during 


the pleasure of others. 


Е Тће fundamental basis of the 
is that the public has an interest to s 
does not 


remedy v 
facts and 


proceeding of quo warranto 
ee that an unlaw: 
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to 


a public office, it is maintainable at the instance of any 


person, whether any fundamental or other legal right of such 
person has been infringed or not. 


Quo qarranlo is thus a very powerful instrument for safe- 


guarding against the usurpation of public offices and it may be 
interesting to point out that in England the writ was once 
issued to question the validity of the office of a member of the 


Privy Council itself. 
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CHAPTER VIII r 
DIRECTIVE PRINCIPLES OF STATE POLICY 


Part IV of the Constitution [Arts. 36-51] provides the 
Directive Principles of State Policy. 
Classification of the As shown in Table IV, these principles 
Directives. Ў may be classified under several groups : 


() Certain ideals, particularly economic which, according 
to the framers of the Constitution, the State should strive for. 

(ii) Certain directions to the Legislature and the Executive 
intended to show in what manner they should exercise their 
legislative and executive powers. 

(iii) Certain rights of the citizens which Shall not be en- 
forceable by the Courts like the ‘Fundamental Rights’, but 
which the State shall nevertheless aim at securing, by regulation 
of its legislative and administrative policy. 


It shall be the duty of the State to follow these principles 
both in the matter of administration as well as in the making 
j oflaws. 'They embody the object of the 
Еске Зе реса А under the republican Constitution, 
e.g., that it is to be a ‘Welfare білге” and 
not a mere a ‘Police State’. Most of these Directives, it will 
be seen, aim at the establishment of the economic and social 
democracy which is pledged for in the Preamble. 
The Directives, however, differ from the Fundamental 
Rights contained in Part IIT of the Constitution or the ordinary 
laws of the land, in the following respects : 


G) While the Fundamental 
upon State action, the Directive Principles are in the nature of 
instructions to the Government of the day to do certain things 
and to achieve certain ends by their actions. 

(ii) The Direct; 


nM ves, however, require to be implemented by 
legislation, and so long as there is no law carrying out the bolicy 


Rights constitute limitations 


(ii) The Directives are not enforceable i 


є : m the Courts and 
do not create any Justiciable rights in favour 


of the individuals. 
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(iv) The Courts cannot declare any law as void on the 
ground that it contravenes any of the Directive Principles. 


(v) Nor are the Courts competent to compel the Govern- 
ment to carry out any Directive, e.g., to provide for free com- 
pulsory education within the time limited by Art. 45. 


(vi) In case of any conflict between the Fundamental Rights 
and the Directives, the Fundamental Rights shali prevail. 

While at the time of the drafting of the Constitution, the 

Utility of the Direc- Directives were considered by many as a 
tives. surplusage because they were' not justi- 
ficiable, the working of the Constitution during the last few 
years has demonstrated the utility of the Directives even in the 
Courts. ‘Thus,— 

(a) Though the Courts cannot declare a law to be invalid 
on the ground that it contravenes a Directive Principle, never- 
theless the constitutional validity of many laws has been main- 
tained with reference to the Directives. For instance, — 


(i) It has been held that when a law is challenged as consti- 
tuting an ‘unreasonable’ restriction upon а fundamental right 
guaranteed by Art. 19, the court must reject that contention if 
the law seeks to carry out an object desired by the Directives 
because what the State is required to do by the Constitution 
itself cannot be said to be ‘unreasonable’ .* 

(ii) Acquisition of land for the purpose of achieving the 
objects of the Directives contained in Art. 39(b)-(c) should 
be held to be for a ‘public purpose’ within the meaning of 
Art. 31(2).° 

(іі) Again, though the Directives cannot override the 
fundamental rights, in determining the scope and ambit of the 
fundamental rights the Court may not entirely ignore the Direc- 
tive principles and should adopt the principle of harmonious 


construction so as to give effect to both as much as possible." 


(b) On the other hand, the Constitution itself has been 
amended at least on two occasions (First and Fourth Amend- 
ments) to modify those ‘fundamental rights’ by reason of whose 
existence the State was experiencing difficulty.in effecting agra- 
rian and economic reforms which are directed by the Directive 
contained in Art. 39, e.g., “that the ownership and control of 
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community are so distributed as best to subserve the common 
good.” 4 
Though these Directives are not cognisable by the Courts 
and, if the Government of the day fails to carry out these objects, 
no Courts can make the Government ensure them, yet thesc 
principles have been declared to be “Fundamental in the gov- 
ernance of the country." Тһе sanction behind them is, in fact, 
political. As Dr. Ambedkar observed in the Constituent Assem- 
bly, “if any Government ignores them, they will certainly have 
to answer for them before the electorate at the election time.” 
It would also be a patent weapon at the hands of the Opposition 
—to discredit the Government on the ground that any of its 
executive or legislative act is opposed to the Directive Principles. 
It would not be an easy task to survey the progress made 
by the Governments of the Union and the States in implement- 
А ing such а large number of Directives 
1 MEE ANTO ofthe over a period of eight years since the pro- 
mulgation of the Constitution, Never- 
theless, a brief reference to some of the outstanding achieve- 
ments may be made in order to illustrate that the Directives have 
not been taken by the Government in power as 


as was supposed by many when 
Constitution. 


pious homilies, 
they were engrafted in the 


(a) The greatest Progress in carrying out the Directives has 
taken place as regards the Directive [Art. 39(b)] that the State 
Should secure that the ownership and control of the material 
resources of the community are so distributed as best to subserve 
the common good. In an agrarian country like India, the main 
item of material resources is no doubt agricultural. Since the 


time of the Permanent Settlement this important source of 
wealth was being largely 

Proprietors and other int 
ent parts оғ the coun jaigi 
inamdars, ete., we пена 
eing 

mic forces, 


` several Boards? to 
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throughout India. Side by side with this, legislation has been 
undertaken in many of the States for the improvement of the 
condition of the cultivators as regards security of tenure, fair 
rents and the like. In order to prevent a concentration of land 
holdings even in the hands of,the actual cultivators, legislation 
has been enacted in many of the States, fixing a ceiling, that is 
to say, a maximum area of land which may be held by an indivi- 
dual owner. E 

(b) A large number of the States have enacted laws to imple- 
ment the directive in Article 40 to organise village panchayats 
and endow them with powers of self-government. It is stated 
that the number of village panchayats in 1957 (over 1 million) 
covers more than half the total number of villages in the 
country’. ‘Though the constitution and functions of the pan- 
chayats vary according to the terms of the different State Acts, 
generally speaking, the panchayats have been endowed with 
powers of civic administration, such as medical relief, main- 
tenance of village roads, streets, tanks and wells, provision of 
sanitation and the like. Besides civic func- 
tions, the panchayats also exercise judicial powers like the old 
union courts and benches. The judicial wing of a panchayat 
thus has a civil jurisdiction to try cases of a value not exceeding 
rupees two hundred, and is also competent to try minor offences 


punishable with moderate fines. 

(c) For the promotion of cottage industries [Art. 43], which 
is a State subject, the Central Government has established 
help the State Governments, in the matter 
of finance, marketing and the like. These are—all-India Khadi 
and Village Industries Board ; All-India Handicrafts Board ; 
All-India Handloom Board ; Small-scale Industries Board ; Silk 
Board. Besides, the National Small Industries Corporation has 
been set up with certain statutory functions. 


(d) For raising the standard of living [Art. 47], parti- 
cularly of the rural population, the Government of India has 
launched its Community Development Project in 1952. The 
actual execution of the development programme is the respon- 
bility of the State Governments. Over one million villages 
and six millions of people are already under this programme 
which aims at providing better communications, better housing, 


primary education, 
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improved sanitation, wider éducation (general as well as techni- 
cal). 


(e) Though legislation relating to prohibition of intoxica- 
ting drinks and drugs [Art. 47] had taken place in some of the 
Provintes long before the Constitution came into being, not 
much of effective work had been done until, in pursuance of the 
Directive in the Constitution, the Planning Commission took up 
the matter and drew up a comprehensive scheme through its 
Prohibition Enquiry Committee. Since then prohibition has 
been introduced in most of the States in whole or in part so 


that the area under prohibition in 1057 was over 32% of the 
total area of the country.° 


(f As regards the separation of the executive from the 
judiciary, as is desired by Article 50, —many of the States have 
already implemented this directive either wholly or in part.’ 
The common feature of the State laws which effect such separa- 
tion is that the magistrates have been classified under two 
heads—judicial and non-judicial. Legal qualifications are being 
insisted upon for recruitment to the judicial magistracy to whom 


the powers of trying criminal cases have been assigned and these 
judicial magistrates have been pla 


ced under the complete control 
of the High Court. 
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PROCEDURE FOR AMENDMENT 


Тһе nature of the amcnding process envisaged by the 
makers of our Constitution can be best 


Nature of the amend- ; 
explained by referring to the following 


ing process. 
observation of Pandit Nehru: 

“While we want this Constitution to be as solid and permanent as 
пете is no permanence in Constitutions. There should 
If you make anything rigid and permanent 

gi , 
the growth of a living, vital, organic 


we can make it, tl 
be a certain flexibility. 
you stop the nation's growth, 
people. .... 

In any event, we could not make this Constitution so rigid that 
it cannot be adapted to changing conditions. When the world is in 
turmoil and we are passing through a very swift period of transitions, 
what we may do to-day may not be wholly applicable to-morrow.” 

Elements of flexibility were therefore imported into a 
Federal Constitution which is inherently rigid in its nature. 
According to the traditional theory of federalism, either the 
process of amendment of the Constitution is entrusted to a body 
other than the ordinary Legislature or a special procedure is 
prescribed for such amendment in order to ensure that the 
federal compact may not be disturbed at the will of one of the 
parties to the federation, viz., the federal legislature. * 

But, as has been explained at the outset, the framers of 
our Constitution were also inspired by the need for the sove- 
reignty of the Parliament elected Бу a universal suffrage to 
enable it to achieve a dyanamic national progress. They, there- 
fore, prescribed an easier mode for changing those provisions 

a which did not primarily affect the federal 


of the Constitutio! : 
done in two Ways— 


system. This was l 
(a) By providing that the alteration of certain provisions of 
‘not to be deemed to be amendment о) 


were 
» The result is that such provisions can be 


Union Parliament in the ordinary process of 

legislation, that js, by а simple majority. A list of such provi- 
` э , 

Қ "a ante. mc: 

sions is given at P- 26, the Constitution can be сћаћега 


Ni TO. 
(b) Other provisio uy by the process of ‘amendment’ 
prescribed in Article 368. But 


the Constitution 
the Constitution 
altered by the 


Procedure for amend- Oe h ЈЕ 
ment. whic 
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In any event, we could not make this Constitution so rigid that 
it cannot be adapted to changing conditions. When the world is in 
turmoil and we are passing through a very swift period of transitions, 
what we may do to-day may not be wholly applicable to-morrow.” 

Elements of flexibility were therefore imported into a 
Federal Constitution which is inherently rigid in its nature. 
According to the traditional theory of federalism, either the 
process of antendment of the Constitution is entrusted to a body 
other than the ordinary Legislature or a special procedure is 
prescribed for such amendment in order to ensure that the 
federal compact may not be disturbed at the will of one of the 
parties to the federation, viz., the federal legislature. * 

But, as has been explained at the outset, the framers of 
our Constitution were also inspired by the need for the sove- 
reignty of the Parliament elected by а universal suffrage to 
enable it to achieve а dyanamic national progress. 'Tliey, there- 
fore, prescribed an easier mode for changing those provisions 


of the Constitution which did not primarily affect the federal 

system. This was done in two Ways— қ 3 

(a) By providing that the alteration of certain provisions of 
‘not to be deemed to be amendment of 


the Constitution were ? m 
the Constitution’. ‘The result is that such provisions can be 
altered by the Union Parliament in the ordinary process of 
legislation, that is, by а simple majority. A list of such provi- 
sions is given at P- 26, ante. 


(b) Other provisions of 
only by the pr 


which is prescribe 


the Constitution can be changed 
ocess of ‘amendment’ 
d in Article 368. But 


Procedure for amend- 
ment. 
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a differentitation has again been made іп the procedure for 
amendment, according to the nature of the provisions sought 
to be amended. While in all cases of amendment of the Con- 
stitution, a Bill has to be passed by the Union Parliament by 
a special majority, in the case of certain provisions which affect 
the federal structure, a further step is required, viz., a ratifica- 
tion by the Legislatures of at least half of the States, before 


the Bill is presented to the President for his assent [Art. 368]. 
The procedure, therefore, 15- 


, and when the Bill is passed in each House by 
a majority of the total membership of that House and by a 
majority of not less than two-thirds of the members of that 
House present and voting, it shall be presented to the President 
for his assent and upon such assent being given to the Bill, 


the Constitution shall stand amended in accordance with the 
terms of the Bill. 


П. If, however, such amendment seeks to 


make any 
change in the following provisions, namely,— 


(a) The manner of election of the President [ 
(b) Extent of the executive power of the Union and the States. 
[Arts. 73, 162] ; (c) The Supreme Court and the High Courts 
[Art. 241, Ch. IV of Part V, Ch. V of Part VI]; (4) Distribu- 
tion of legislative powers between the Union and the States 
[Ch. I of Part XI]; (e) Any of the List in the Seventh 
Schedule ғ (f) Representation of States in Parliament [Arts. 
80—81, Fourth Schedule] ; (g) Provisions of Art. 368 itself — 


the amendment shall also require to be ratified by the 
Legislatures of not less than one-half of the States by resolu- 
tions to that effect passed by those Legislatures before the 


Bill making Provision for such amendment is presented to the 
President for assenti [Art. 368]. 


It is clear from the above that the at 


General features of the cribed by our Cor 
amerding procedure, 


Arts. 54, 55]. 


mending process pres- 
astitution has certain 


x distinctive features as compared with the 
the corresponding Brovisions in the leading Constitutions of the 
world : 


D 
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(a) Subjest to the special procedure laid down in Art. 368, 
our Constitution vests constituent power upon the ordinary 
legislature of the Union, i.e., the Parliament, and there is no 
separate body for amending the Constitution, as exists in some 
other Constitutions (e.g., а Constitutional Convention). 

(b) The State Legislatures cannot initiate any Bill or pro- 


posal for amendment of the Constitution. 

(c) Subject to the provisions of Art. 368, Constitution 
Amendment Bills are to be passed by Parliament in the same 
way as ordinary pills) They may be initiated in either House. 
But for the special majority prescribed, they must be passed by 
both the Houses and receive the President's assent as any other 
Bil. ‘There is no requirement of a referendum or plebiscite. 

(d) The previous sanction of the President is not required 
for introducing in Parliament any Bill for amendment of the 
Constitution. 

(e) The requ 
Legislatures is more liberal 
the American Constitution. 
tion by not less than three- 
Constitution ratification by n 


(f) No provision of the Cons 


jrement relating to ratification by the State 
] than the corresponding provision in 
While the latter requires ratifica- 
fourths of the States, under our 
ot less than half of them suffices. 


titution is immune from cons- 
titutional amendment and, provided the procedure as laid down 
in Art. 368 is complied with, Parliament may, by a Constitu- 


tion Amendment Act, amend even Art. 368 itself. 
The provisions relating to the Fundamental Rights (Part 


III) have no special sanctity and they may be amended by the 
he ordinary legislative procedure, 


Union Legislature itself, in t тан 
provided only the prescribed majority passes the amendment 
Bill. 

cement’ on January 26, 1950, the Consti- 


Since its ‘commen ; 
tution of India has been amended seven 


The Constitution Am- times till the end of 1957. The parti- 
endment Acts. culars relating to these amendments are 


given in Table У. 
бея Amendment Acts in a period of seven 
over without an explanation. In 


The passing of se 
years can hardly be passed 
the process of formal amendment 


the American Constitution, 
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prescribed by the Constitution being rigid, the task of adapting 
the Constitution to changes in social conditions has imperceptibly 
fallen into the hands of the Judiciary even though it ostensibly 
exercises the function only of interpreting the Constitution. 
Instead of leaving the matter to tlie slow machinery of judicial 
interpretation, our Constitution has vested the power in the 
people's representatives and though the final power of interpre- 
tation of the Constitution as it stands at any moment belongs 
to the Courts, the power of changing the instrument itself has 
been given to Parliament and if Parliament considers that the 
interests of the country so require, it can amend the Constitu- 
tion as often as it likes. The ease with which these Amend- 
ments have been enacted demonstrates that our Constitution 
contains the potentiality of peacefully adopting changes which 
would be considered as revolutionary in other countries. 


Instead of being rigid as some critics supposed during the 
early days of the Constitution, the procedure for amendment 
has rather proved to be too flexible in view of the ease with 
Which as many as seven amendments have been caried in the 
first seven years of the working of the Constitution. So long 
as the party in power at the Centre has a solid majority in 
Parliament and in more than half of the State Legislatures, the 
apprehension of impartial observers should be not as to the 
difficulty of amendment but as to the possibility of its being used 
too often either to achieye political purposes or to get rid of 
judicial decisions’ which may appear to be unwholsesome to the 
party in power. Judges may, 


of course, err but as has already 
been demonstrated, even the highest tribunal is likely to change 


its views in the light of further experience. In the absence of 
serious Tepercussions, therefore, the procss of constitutional 
amendment Should not be resorted to for the purpose of over- 
riding unwelcome judicial verdicts so often as would generate 


in the minds of the lay public an irreverance for the judiciary 
which might shake the very foundation of constitutional 
government. 


As stated earlier, the Constitution has, since its commence- 
Amendments so far ment, been amended Seven times. ‘I‘hese 


made. Amendment Acts are graphically 


shown 
in Table V, 
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PART TWO 
GOVERNMENT OF THE UNION 


CHAPTER X 
THE UNION EXECUTIVE 


1. The President and the Vice-President. 


At the head of the Union Executive stands the President of 
India. 

Тһе President of India is elected! by indirect election, 

that is, by an el 1 re, 1 

Election of President. ; 3 E electoral college, in 

accordance with the system of propor- 


tional representation by means of the single transferable vote. 


'The electoral college shall consist of— 
(a) The elected members of both Houses of Parliament ; 


and (b) the elected members of the Legislative Assemblies of 
the States. [Art. 54]. 
As far as practicable, there shall be uniformity of representa- 


tion of the different States at the election, according to the 
f elected members of the 


population and the total number o 

Legislative Assembly of each State, and parity shall also be 

maintained between the States as а whole and the Union. 
criticised by some as 


The system of indirect election was 
faling short of the democratic ideal underlying universal 
ported by the framers 


franchise, but indirect election was sup 
of the Constitution, on the following grounds— 

(i) Direct election by an electorate of some 320 millions of 
people would mean a tremendous loss of time, energy and 
money. (ii) Under the system of responsible Government intro- 
duced by the Constitution, real power would vest in the minis- 
try ; so, it would be anomalous to elect the President directly 


by. the people without giving him real powers. 


In order to be qualified for election as President, a person 


must— 


ate es at is 4 
M AU fcr el (a) be a citizen of India; 


(b) have completed the age of thirty-five years ; 
(c) be qualified for election as а member of the House 
of the People ; and 


(d) must not hold any office of pr 
ment of India or the Governmen 


ofit under the Govern- 
t of any State or 
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under any local or other authority subject to the 
control of any of the said Governments. 


But a sitting President or Vice-President of the Union or 
the Governor of any State or a Minister either for the Union or 


for any State is not disqualificd for election as President 
(Art. 58]. 


The President's term of office is five 
mon pO Shick) oF вне years but he is eligible for re-election 
[Arts. 56-57]. 


The President's office may terminate within the term of 
five years in either of two ways— 


(i) By resignation in writing under his hand addressed 
to the Vice-President of India. 


(ii) By removal for violation of the Constitution, by 
the process of impeachment [Art. 56]. 


An impeachment is a quasi-judicial procedure in Parliament. 
Брабанта Yon Sigs Either House may prefer the charge of 
peachment of the Pre- violation of the Constitution before the 
sident: other House which shall then either 


investigate the charge itself or cause the charge to be in- 
vestigated. 


But the charge cannot be preferred by a House unless— 


(a) a resolution containing the proposal is moved after a 
14 days' notice in writing signed by not less than 1 of the 
total number of members of that House ; and 


(b) the resolution is then passed by a majority of not less 
than 24 of the total membership of the House. 


The President shall have a right to appear and to be 
represented at such investigation. If, as a result of the investi- 
gation, a resolution is passed by not less than 24 of the total 
membership of the House before which the charge has been 
preferred declaring that the charge has been sustained, such 
resolution shall have the effect of removing the President from 


his office with effect from the date on which such resolution 
is passed [Art. 61]. 


The President shall not be a member of either House of 
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Parliament or of a House of the Legislature of any State, and 
if a member of either House of Parliament or of a House of the 
Е ae Legislature of any State be elected Presi- 

-onditi i 
ERES dica: өк Erest dent, he shall be deemed to have vacated 
his seat in that House on the date on 


which he enters upon his office as President. The President 


shall not hold any other office of profit. 

The President shall be entitled without payment of rent to 
the use of his official residence and shall be also entitled to such 
allowances and privileges as may be determined by 
f Parliament by law and, until provision 
moments and allow- im that behalf is so made, such emolu- 

ments,” allowances and privileges as аге 
1 the Second Schedule of the Constitution. The 


specified ir 
‘emoluments and allowances of the President shall not be 


diminished during his term of office. 

Тһе President's Pension Act, 1951 provides for the pay- 
ment of an annual pension of Rs. 15,000 to a person who held 
office as President, on the expiration of his term or on resigna- 
tion, provided he is not re-elected to the office. 

Jt А vacancy in the office of the President 
of President. may be caused in any of the following 
ways— 

(i) On the expiry of his term of five years. 

(ii) Ву his death. 

(ii) By his resignation. 

(iv) On his removal by impeachment. 

(у) Otherwise, e.g., on the setting aside of the election of a 


emoluments, 


new President. 
(a) When the vacancy is going to be caused by the expira- 


tion of the term of the sitting President, an election tø fill the 
vacancy must be completed before the expiration of the term 
[Art. 62(1)]. But in order to prevent an ‘interregnum’, owing 
to any possible delay in such completion, it is provided that the 
outgoing President must continue to hold office, notwithstand- 
ing that his term has expired, until his successor enters upon 
his office [Art. 56(1)(c)]. (There is no scope for the Vice- 
President getting а chance to act as President in this case). 

(b) In case of a vacancy arising by reason of any cause 
other than the expiry of the term of the incumbent in office, 
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an election to fill the vacancy must be held as soon as possible 
after, and in no case later than six months from, the date of 
occurrence of the vacancy. 


Immediately after such vacancy arises, say, by the death 
of the President, and until a new ‘President is elected, as above, 
it is the Vice-President who shall act as President. It is need- 
less to point out that the new President who is elected shall 
be entitled to the full term of five years from the date he enters 
upon his office. 


(c) Apart from a permanent vacancy, the President may 
be temporarily unable to discharge his functions, owing to 
absence from India, illness or,any other cause, the Vice-Presi- 
dent shall discharge his functions until the date on which the 
President resumes his duties. This provision has not so far 
been used, even though the President remained away from 
India for a considerable time during his tour of East Asia, in 
1959. 


The election? of the Vice-President, like that of the Presi- 
dent, shall be indirect and in accordance with the System of 
` proportional representation by means of the single transferable 
А , vote. But his election shall be different 
rn 92 VicePre- fiom that of the President in as much as 
the State Legislatures shall have no part 
init. The Vice-President is elected by members of both Houses 
of Parliament assembled at a joint meeting [Art. 66]. 


As in the case of the President, in order to be qualified to 
be elected as Vice-President a person must be (a) a citizen of 
India; (b) over 35 years of age; and 
бсан, 3 
Ns Шаа ығы (c) must not hold an office of profit save 
: that of President, Vice-President, Соу- 
ernor or Minister for thé Union or a State [Art. 66]. 


But while in Order to be a President, a person must be 
С а member of the House of the People, 
in order to be a Vice-President, he must be qualified for election 
аза member of the Council of States. The reason for this 
difference is obvious, namely, that the Vice-President is normal- 
ly to act as the Chairman of the Council of States, 
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There is no bar to a member of the Union or State Legisla- 
ture being elected President or Vice-President, but the two 
offices cannot be combined in one person. 
Whether a member I i5 fd ја 2 
of Legislature шау be- n casg а mem er of the Legislature is 
come President or Vice- elected President or Vice-President, he 
res] 
Bruder shall be deemed to have vacated his seat 
in that House of the Legislature to which he belongs on the 
date on which he enters upon his office as President or Vice- 
President [Arts. 59(1) ; 66(2)]. 
The term of office of the Vice-President is five years. His 
office may terminate earlier than the fixed term either by resigna- 
tion or by removal. A formal impeach- 
Term of office of iment is not required for his removal. He 
Vice-President. " A 
may be removed by a resolution of the 


Council of States passed by a majority of its members and 
agreed to by the House of the People [Art. 67, Prov. (b)]. 

. Though there is no specific provision (corresponding to 
art. 57) making a Vice-President eligible for re-election, the 
Explanation to Art. 66 suggests that a sitting Vice-President is 
eligible for re-election and Dr. S. Radhakrishnan has, in fact, 
been elected for a second term in 1957. 

"The Vice-President is the highest dignitary of India, coming 
next after the President. The normal function of the Vice- 

functions of the Vice- President is to act as the ex-officio 

President. Chairman of the Council of States. But 
if there occurs any vacancy in the office of the President 
by reason of his death, resignation, removal or ctherwise 
the Vice-President shall act as President until a new EURO 
is elected and enters upon his office. Similarly, the Vice- 
President shall discharge the functions of the President 
during the temporary absence of the President, illness or any 
other cause by reason of which he is unable to discharge his 
functions [Art. 65]. 

No functions are attached to the office of the Vice-President 
as such. When the Vice-President acts as, or discharges the 
functions of, the President, he gets the emoluments of the Presi- 
dent; otherwise, he gets the salary of the Chairman of ће 
Council of States." р 

When the Vice-President thus acts as the President, he shall 
cease to perform the duties of the Chairman of the Genet of 
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States and then the Deputy Chairman of the Council of States 
shall act as its Chairman. 


АП doubts and disputes arising out of 
Doubts and disputes or in conuection with the election of a 
relating to or connect- " У 
ed with the election of President or Vice-President shall bc 
B resident or "Vice. inquired into and decided by the Supreme 
Court whose decision shall be final. 

But if the election of a person as President or Vice-Presi- 
dent is declared void by the Supreme Court, acts done by him 
in the exercise and performance of the powers and duties of the 
office of the President or Vice-President, as the case may be, 
on or before the date of the decision of the Supreme Court shall 
not be invalidated by reason of that declaration [Art. 71]. 

Subject to the above, other matters relating to the election 
of a President or Vice-President shall be regulated by law made 

Power of Parliament РУ Parliament [Art. 71(3)]. In exercise 
to regulate other mat- of this power, Parliament has enacted the 
ters. Presidential and Vice-Presidental Elec- 
tions Act, 1952. Apart from providing how the election shall 
be conducted, this Act also provides that an election of the 
President or Vice-President may be called into question only 
by an election petition presented to the Supreme Court on any 
of the grounds specified in the Act. The Supreme Court has 
ruled? that an election petition to question the election will not 


lie until the entire process of election has been completed and a 
candidate has been returned. 


2. Powers and Dulies of the President. 


The Constitution says that the ''executive power of the 
Nae | Union shall be vested іп the President?’ 
of the Боб ће Powers [Art. 53]. The President of India shall 
thus be the head of the ‘executive power’ 

of the Union. 


The 'executive power? 
the laws enacted by the I, 
Executive in a modern Sta 


primarily means the execution of 
egislature, but the business of the 
te is not as simple as it was in the 
-ddys of Aristotle, Owing to the manifold extension of the 
functions of the State, all residuary functions have practically 
passed into the hands of the Executive. 


The executive power 
тау, therefore, be shortly 


defined as carrying on the business 
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of government" or ‘the administration of the affairs of the State’, 
h are vested by the Constitution in any 


excepting functions whic 
other authority. Parliament is also empowered to vest particular 


executive functions in other authorities and when such a law 
is passed, the President’s executive power must be read ‘subject 
to the provisions of such law. 
Before we take up an analysis of the different powers of the 
Constitutional limita- Indian President, we should note the 
tions оп President's constitutional limitations under which he 

powers. | is to exercise his executive powers. 
Firstly, he must exercise these powers according to the 
Thus, Art. 75(1) explicitly requires 


Constitution [Art. 53(1)]. , 
that ministers (other than the Prime Minister) can be appointed 
by the President only on the advice of the Prime Minister. 


There will be а violation of this provision if the President 
appoints a person as Minister from outside the list submitted by 
the Prime Minister. If he violates any of the mandatory provi- 
sions of the Constitution, he will be liable to be removed by the 
process of impeachment. 4 

Secondly, the executive powers shall be exercised by the 
President of India ‘with the aid and advise’ of his Council of 
Ministers. [Art. 74 (1)] Though the Constitution does not lay 
down that the President is bound to act in accordance with the 
advice of his Ministers and, on the other hand, provides that 
the validity of any act of the President is not open to question 
in a Court of law on the ground that the President has not acted 
according to the advice of his Ministers [Art. 74 (2)], as a 
constitutional head of the Executive President shall be bound 
to act according to the advice of Ministers so long as they 
command the confidence of Parliament and so long.as such 
advice is available. "The refusal to act according to such advice 
mself liable to impeachment for violation of the 
Constitution. Barring а few marginal cases (which will be 
noticed shortly), it may be said, accordingly, that the powers 
of the President will be the powers of his Ministers, in the 
same manner as the prerogatives of the English Crown have 
become the ‘privileges of the people’ (Dicey). 

An inquiry into the powers of the Union Government, 
presupposes an inquiry into the provisions of the 
ch vest powers and functions in the President. 


may render hi 


therefore, 
Constitution whi 
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The various powers that are included within the compre- 
hensive expression ‘executive power’ in a modern State have 
been classified by political scientists under the following heads: 


4a) Administrative power, i.e. the execution of the laws 
and the administration of the departments of 
government. 

(b) Military power, i.e. the command of the armed forces 
and the conduct of war. 

(c) Diplomatic power, i.e. the conduct of foreign affairs. 

(d) Legislative power, i.e. the summoning, prorogation 
etc. of the Legislature, initiation of and assent to 
legislation and the like. 

(e) Judicial power, i.e. granting of pardons, reprieves etc. 
to persons convicted of crime. 


Тһе Indian Constitution, by its various provisions, vests 
power in the hands of the President under each of the above 
heads. 


(I) The Administrative Power —In the matter of adminis- 
tration, not being a real head of the Executive like the American 
President, the Indian President shall not have any administrative 
function to discharge nor shall he have that po 
and supervision over the Departments of the Government as 
the American President possesses. But though the various 
Departments of Government of the Union will be carried on 
under the control and responsibility of the respective Ministers 
in charge, the President will remain the formal head of the 
administration, and as Such, all executive action of the Union 
must be expressed to be taken in the name of the President. The 
only mude of ascertaining whether an order or instrument is 
made by the Government of India will be to see whether it is 
expressed in the name of the President and authenticated in such 
manner as may be prescribed by rules to be made by the Presi- 
dent [Art. 77]. Бог the same reason, all contracts and assur- 
ances of property made on behalf of the Government of India 
must be expressed to be made by the President and executed 
in-such manner as the President may direct or authorise 
[Art. 299]. 

Again, though he may not be the 'real' head of the adminis- 
tration, all officers of the Union shall be his 


wer of control 


‘subordinates’ 


Сн. X] THE UNION EXECUTIVE 121 
[Art. 53 (1)] and he shall have а right to be informed of the 


affairs of the Union [Art. 78 (8)]. 
The administrative power also includes the power to appoint 


and remove the high dignitaries of the State. Under our Cons- 
]l have the power to appoint—\i) The 


titution, the President sha! 
Prime Minister of India. (ii) Other Ministers of the Union. 
(iii) The Attorney-General for India. (iv) Тһе Comptroller and 


Auditor-General of India. (v) The Judges of the Supreme 
Court. (vi) Judges of the High Courts of the States. (vii) The 
Governor of a State. (viii) А Commission to investigate inter- 
ference with water-supplies. (ix) The Finance Commission. 
(x) The Union Public Service Commission and Joint Commis- 
sions for group of States. (xi) The Chief Election Commissioner 
and other members of the Election Commission. (xii) A Special 
Officer for the Scheduled Castes and ‘Tribes. (xiii) A Commis- 
sion to report on the administration of Scheduled areas. (xiv) A 
Commission to investigate into the condition of backward 
classes. (xv) A Commission on Official Language. (xvi) Special 
Officer for linguistic minorities. 
In making some of the appointments, the President is 
required by the Constitution to consult persons other than his 
ministers as well. chus, іп appointing the Judges of the 
Supreme Court the President shall consult the Chief Justice of 
India and such other Judges of the Supreme Court and of the 
deem necessary [Art. 124 (2]. These 


High Courts as he may 
conditions will be referred to in the proper places, in connection · 


with the different offices. 
(The President shall also have the power to remove (i) his 


Ministers, individually ; (ii) the Attorney-General for India ; 
(iii) the Governor of a State; (iv) Chairman or member of a 
Public Service Commission of the Union or of a State, on the 
report of the Supreme Court ; (v) Judge of the Supreme Court 
or Election Commissioner, on an address of Parliament ; 

It is to be noted that besides the power of appointing the 
Тоу specified functionaries, the Indian Constitution does not 
vest in the President any absolute power to appoint inferior 
officers of the Union, as is to be found in the American 
Constitution. The Indian Constitution thus seeks to avoid the 
undesirable *spoils system" of America, under which about 2095 
of the civil offices of the Union are filled in by the President 
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without consulting the Civil Service Commission, and as a 
reward for party allegiance. ‘The Indian Constitution avoids 
the vice of the above system by making the 'Union Public 
Services and the Union Public Service Commission'—a legisla- 
tive Subject for the Union Parliament, and by making it 
obligatory on the part of the President to consult the Public 
Service Commisssion in matters relating to appointment 
[Art. 320 (3)], except in certain specified cases. It is compe- 
tent for the Legislature to prescribe rules as to the recruitment 
and conditions of service of the holders of all offices for which 
specific provision is not made by the Constitution itself. If in 
any case the President is unable to accept the advice of the 
Union Public Service Commission, the Government has to 
explain the reasons therefor in Parliament. In the matter of 
removal of the civil servants, on the other hand, the Constitu- 
tion has hedged in the Presidents’ pleasure by laying down 
certain conditions and procedure subject to which only the 
pleasure may be exercised. 

(II) The Military power.—The military powers of the 
Indian President shall be lesser than those of either the American 
President or of the English Crown. 

The supreme command of the Defence Forces is, of course, 
vested in the President of India, but the Constitution expressly 
lays down that the exercise of this power shall be regulated by 
law [Art 53(2)]. Parliament has exclusive legislative. power 
telating to the raising, training, maintenance, 


control and 
employment of the Defence Forces ; and war and peace. So, 


under the present power, it will not be possible for the Indian 
President either to declare war, or to assume emergency powers 
as the American President did during the World Wars, in 
exercise of his powers as Commander-in-Chief, such as to 
intervene in labour disputes ; to take over the management of 
industrial plants working on war contracts, to operate War 


industries affected by strikes, and the like, apart from legislative 
sanction. 


(IIT) The Diplomatic power.—The diplomatic power is a 


very wide subject and is sometimes spoken of as identical with 
the power over fozeign or external affairs, which comprise ‘‘all 
matters which bring the Union into relation 


with any foreign 
country." The legislative power as regards the 


se matters as well 
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as the power of making treaties and implementing them, of 
course, belongs to Parliament. But though the fimal power as 
regards these things is vested in Parliament, the Legislature can- 
not take the initiative in such, maters. Тһе task of negotiating 
treaties and agreements with other countries, subject to ratifica- 


tion by Parliament will thus belong to the President acting on 


the advice of his Ministers. 


though diplomatic representation ав а subject of 


Again, 
legislation belongs to Parliament,—like the heads of other States, 


the President of India will represent India in international affairs 
and will have the power of appointing Indian representatives 


nd of receiving diplomatic representatives 
ed by Parliament. 

e Crown of England, the 
the Union Parliament 


to other countries а 
of other States, as shall be recognis 
(IV) Legislative Powers.—Like th 
President of India is a component part of 
and here is one of the instances where the Indian Constitution 
departs from the principle of Separation of Powers underlying 
the Constitution of the United States. The legislative powers of 
the Indian President are various and may be discussed under 


the following heads. 


(a) Summoning, Prorogation, Dissolution. 


Like the English Crown, our President shall have the power 


to summon or prorogue the Houses of Parliament and to dis- 


solve the lower House. He shall also have the power to summon 
a joint sitting of both Houses of Parliament in case of a dead- 
lock between them. [Arts. 85, 108]. 


(b) The opening address. 
Тһе President shall address both Houses of Parliament 


assembled together, at the first session after each general elec- 
tion to the House of the People and at the commencement of 
the first session of each year, and “inform Parliament of the 
causes of its summons" [Art. 87]. As there was по provision 
in the Government of India Act, 1935, for an opening address 
by the Governor-General we have no precedent for an opening 
address in Indian practice. 

ing the last decade shows, however, that 


"The practice dur 
will be used for purposes similar 


the President's opening address 
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to those for which the 'Speech from the Throne' is used in Eng- 
land, viz., to announce the programme of the Cabinet for the 
Session and to raise a debate as to the political outlook and 
matters of general policy or administration. Each House is 
empowered by the Constitution to make rules for allotting time 
“for discussion of the matters referred to in such address and 


for the precedence of such discussion over other business of the 
House". 


(c) The Right to address and to send messages. 


Besides the right to address a joint sitting of both Houses 
at the commencement of the first session, the President shall 
also have the right to address either House or their joint sitting, 
at any time, and to require the attendance of members for this 
purpose [Art. 86(1)]. ‘This right is no doubt borrowed from 
the English Constitution, but there it is not exercised by the 
Crown except on ceremonial occasions. 


Apart from the right to address, the Indian President shall 
have the right to send messages to either House of Parliament 
either in regard to any pending Bill or to any other matter, and 
the House must then consider the message ‘with all convenient 
despatch” [Art. 86(2)]. Since the time of George III, the 
English Crown has ceased to take any part in legislation or to 
influence it and messages are now 


Е the Executive is represented in Parliament by 
Insters, the power given to the President to send messages 
regarding legislation шау appear to be suprefluous, unless the 
President has the freedom to send messages differing from the 
Ministerial policy, in Which case again it will open a door for . 
friction between the President and the Cabinet. 


It is to be noted that during the first decade of the working 
of our Constitution, the President has not sent any message to 
Parliament nor addressed it on any occasion other than after 
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each general election and at the opening of the first session 


each year. 


(d) Nominating members to the Houses. 


Though the main composition of the two Houses of Parlia- 
either direct or indirect, the President has been 
e certain members to both the Houses 
dequate representation of certain 
gh the competitive system 


ment is elective, 
given the power to nominat 
upon the supposition that a 
interests will not be possible throu 
of election. 


Thus, (i) In the Council of States, 12 members are to be 
nominated by the President from persons having special know- 
ledge or practical experience of literature, science, art and 
social service. (ii) In the House of the People, the representa- 
tives of the State of Jammu and Kashmir are appointed by the 
President on the recommendation of the Legislature of that 


State, which means that the President may omit an undesirable 
lature. Besides, the representatives 


nominee of the State Legis! 
of the tribal areas of the North-East Frontier Tract and the 
of the Island Union 


Naga Hills—Tuensang Area as well as 
"Territories, namely, the Andaman and Nicobar, the Laccadive, 


Minicoy and Amindivi, Islands, shall be nominated by the Presi- 
dent. ‘The President is also empowered to nominate not more 
than two members to the House of the People from the Anglo- 
Indian community, if he is of opinion that the Anglo-Indian 
community is not adequately represented іп that House 


[Art. 331].* 


(e) Laying reports etc. before Parliament. 
“Тһе President is brought into contact with Parliament also 
through his power and duty to cause certain reports and state- 
ments to be laid before Parlament, so that Parliament may 
have the opportunity of taking its action upon them. Thus, 
it is the duty of the President to cause to be laid before Parlia- 
ment—(a) the Annual Financial Statement and Supplementary 
Statement, if апу; (b) the report of the Auditor-General 
relating, to the accounts of the Government of India ; (c) the 
recommendations made by the Finance Commission, together 
with an explanatory memorandum of the action taken thereon ; 
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(d) the report of the Union Public Service Commission explain- 

ing the reasons where any advice of the Commission has not 

been accepted : (e) the report of the Special Officer for | 
Scheduled Castes and Tribes ; (f) the report of the Commission 

on backward classes ; (g) the report of the Special Officer for 

linguistic minorities. 1 


(f) Previous sanction to legislation. 


The Constitution requires the previous sanction or recom- 
mendation of the President for introducing legislation on some 
matters, though, of course, the Courts are debarred from 
invalidating any such legislation on the ground that the previous 
sanction was not obtained, provided the President has even- 
tually assented to the legislation. ‘These matters аге: 


(i) A Bill for the formation of new States or the alteration 
of boundaries etc. of existing States [Art. 3]. ‘The exclusive 
power of recommending such legislation is given to the Presi- 
dent in order to enable him to obtain the views of the affected 
States before initiating such legislation. 


(4) A Money Bill [Art. 117(1)]. 


(iii) A Bill which would involve expenditure from the Con- 
solidated Fund of India even though it may not, strictly speak- 
ing be a Money Bill [Art. 117(3)]. 

Li 


(iv) A Bill affecting taxation in which States are interest- 
ed, or affecting the principles laid dewn in Part OT, (Gh? Т; 
for distributing moneys to the States, or varying the meaning 
of the expression of 'agricultural income' for the purposes of 
taxation of income, or imposing a surcharge for the purposes 


of the Union within the meaning of Chapter I of Part XII 
[Art. 274(1)]. 


(v) State Bills imposing restrictions upon the freedom of 
trade [Art. 304, Proviso]. 


(vi) For a period of 15 years i.e. up to 25-1-65, no Bill or 
Amendment secking to alter the language prescribed Бу 
Art. 348(1) for use in the Supreme Court, High Courts, Acts, 
Bills, and statutory instruments, shall be introduced or moved 
without the previous sanction of the President [Art. 349]. 
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(g) Assent to legislation and. Veto. 


(I) Veto over Union legislation. А Bill will not be an 
Act of the Indian Parliament unless and until it receives the 
assent of the President. When a Bill is presented to the Presi- 
dent, after its passage in both Houses of Parliament, the ;Presi- 
dent shall be entitled to take any of the following three steps : 


(i) Не may declare his assent to the Bill; or 

(ii) He may declare that he withholds his assent to the 
Bill ; or 

(iii) He may, in the case of other than Money Bills, return 


ideration of the Houses, with or without a 


the Bill for re-comst 
message suggesting amendments. А Money Bil cannot be 


returned for reconsideration. 


In case (iii), if the Bill is passed again by both Houses of 
Parliament with or without amendment and again presented to 
the President, it would be obligatory upon him to declare his 
assent to it [Art. ЗЕН): 


Generally speaking, the object of arming the Executive 
with this power is to prevent hasty and ill-considered action by 
the Legislature. But the necessity for 

„а of the Veto such power is removed or at least 
lessened when the Executive itself ini- 

tiates and conducts legislation or is responsible for legislation, 
as under the Parliamentary or Cabinet system of Government. 
As a matter of fact, though a theoretical power of. veto is 
possessed by the Crown in England, it has never been used 
since the time of Queen Anne. Where, however, the Executive 
and Legislature are separate and independent from each other, 
the Executive, not being itself responsible for the legislation, 
should properly have some control to prevent undesirable legis- 
lation. Thus in the United States, the President's power of 
veto has been supported on various grounds, such as (a) to enable 
the President to protect his own office from aggressive legisla- 
tion ; (b) to prevent a particular legislation from being placed 
on the statute book which the President considers to be uncen- 
stitutional (for though the Supreme Court possesses the power 
to nullify a statute on the ground of unconstitutionality, it 
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can exercise that power only in the case of clear violation 
of the Constitution, regardless of any question of policy, and 
only if a proper proceeding is brought 
before it afler the statute comes into 
effect) ; (c) to check legislation which he deems to be practically 
inexpedient or, which he thinks does not represent the will of 
the American people. 

In some countries, on the other hand, as in France though 
the Executive possesses no absolute power of vetoing a measure 
passed by the Legislature, the former is given a power to send 
back to the Legislature a measure for further consideration. 
Such a veto is not quite opposed to the principle underlying 
the Parliamentary system, but only ensures better legislation, 
by interposing a check. 

From the standpoint of effect on the legislation, executive 
vetos have been classified as absolute, qualified, suspensive and 
pocket vetos. 

(A) Absolute veto—The English Crown possesses the 
prerogative of absolute veto, and if it refuses its assent to any 
bill, it cannot become law, notwithstanding any vote of Parlia- 
ment. But this veto power of the Crown has become obsolete 
since 1700, owing to the development of the Cabinet system, 
under which all public legislation is initiated and conducted in 
the Legislature by the Cabinet. Judged by practice and usage, 
thus, there is at present no executive power of veto in England. 

(B) Qualified veto—A veto is ‘qualified’ when it can be 
overridden by an extraordinary majority of the Legislature and 
the Bill.can be enacted as law with such majority vote, over- 
riding the executive veto. The veto of the American President 
is of this class. When a Bill is presented to the President, he 
may, if he does not assent to it, return the Bill within 10 days, 
with а statement of his objections, to that branch of Congress 
in which it originated. Each House of Congress then re- 
considers the Bill and if it is adopted again in each House, 
by a two-thirds vote of the members present,—the Bill becomes 
~ law, notwithstanding the absence of the President's signature. 
и DEF КЕ: is then overridden. But if it fails to obtain 
с ajority, the veto stands and the Bill fails to 
become law. The qualified veto thus serves as a means to the 
Executive to point out the defects of the legislation and to 


In olher Countries. 
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obtain a re-consideration by the Legislature, but ultimately the 

extraordinary majority of the Legislature prevails. The quali- 

fied veto is thus a useful device in the United States where the 

Executive has no power of control over the Legislature, by 

prorogation, dissolution or otherwise. 3 

(С) Suspensive yeto—A veto is suspensive when the execu- 
tive veto can be overridden by the Legislature by an ordinary 
majority. To this type belongs the veto power of the French 
President. If, upon a reconsideration, Parliament passes the 
Bill again by a simple majority, the President has no option but 
to promulgate it. 

(D) Pocket veto—There is а fourth type of veto called the 
*pocket veto' which is possessed by the American President. 
When a Bill is presented to him, he may neither sign the Bill 
nor return the Bill for re-consideration within 10 days. He may 
simply let the Bill Пе on his desk until the ten-day limit has 
expired. In that event the Bill becomes a law without his signa- 
ture. But, if in the meantime, Congress has adjourned (i.e. 
before expiry of the period of ten days from presentation of the 
Bill to the President), the Bill fails to become a law. This 
method is known as the ‘pocket veto’, for, by simply withhold- 
ing a Bill presented to the President during the last few days 
of the session of Congress the President can prevent the Bill to 
become law. 

r of the Indian President is a combination 
of the absolute, suspensive and pocket 
vetos. ‘Thus,— 5 

(i) As in England, there would be an end to a Bill if the 
President declares that he withholds his assent from it. Though 
such refusal has become obsolete in England since the’growth 
of the Cabinet system under which it is the Cabinet itself which 
is to initiate the legislation as well as to advise a veto, such a 
provision was made in the Government of India Act, 1935. 
But notwithstanding the introduction of full Ministerial respon- 
sibility, the same provision has been incorporated in the new 
Constitution. It may be expected that this power will be exer- 
cised only in the case of ‘private members’ bills. In the case 
of a Government Bill, a situation may, however, be imagined 
where after the passage of a Bill the Ministry resigns and the 


9 


'The veto powe 


In India. 
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next Council of Ministers, commanding a maiority in Parlia- 
ment, advises the President to use his veto power against the 
Bill. In such a contingency, it would be constitutional on the 
part of the President to use his veto power even though the 
Bill had been duly passed by Pa-liament. 


(ii) If, however, instead of refusing his assent outright, the 
President remits the Bill or any portion of it for re-considera- 
tion, a re-passage of the Bill by an ordinary majority would 
compel the President to give his assent to the Bill. It differs 
from the qualified veto in the United States in so far as no 
extraordinary majority is required to effect the enactment of a 
returned Bill. ‘The effect of a return by the Indian President 
is thus merely 'suspensive'. 


(iii) Another point to be noted is that the Constitution does 
not prescribe any time-limit within which the President is to 
declare his assent or refusal, or to return the Bill. Article 111 
simply says that if the President wants to return the Bill, he shall 
do it “ав soon as possible’ after the Bill is presented to him. 
By reason of this absence of a time-limit, it seems that the 
Indian President would be able to exercise something like a 
*pocket veto'; by simply keeping the Bill on his desk for an 
indefinite time, particularly, if he finds that the Ministry is 
shaky and is likely to collapse shortly. 


(V) Disallowance of State legislation.—Besides the power 
to veto Union legislation, the President of India shall also have 
the power of disallowance or return for re-consideration of а 
Bill of the State Legislature, which may have been reserved for 
his consideration by the Governor of the State [Art. 200]. 


Та strictly federal Constitution like that of the United 
States, the States are autonomous within their sphere and so 
there is no scope for the Federal Executive to veto measures 
passed by the State Legislatures. ‘Thus, in the Constitution of 
Australia, too, there is no provision for reservation of a State 
Bill for the assent of the Governor-General and the latter has 
no power to disallow State Legislation. . 


But India has adopted a federation of the Canadian type. 


In the Canadian Constitution the Governor-General has the 
power not only of refusing his assent to a Provincial legislation, 
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which has been reserved by the Governor for the signification of 
the Governor-General's assent, but also of directly disallowing a 
Provincial Act, even where it has not been reserved by the 
Governor for his assent. These powers thus give the Canadian 
Governor-General a control over Provincial legislation, which is 
unknown in the United States of Australia. This power has, 
in fact, been exercised by the Governor-General not only on 
the ground of encroachment upon Dominion powers, but also 
on grounds of policy, such as injustice, interference with the 
freedom of criticism and the like. The Provincial Legislature 
is to this extent subordinate to the Dominion Executive. 

There is no provision in the Constitution of India for a 
direct disallowance of State legislation by the Union President, 
but there is provision for disallowance of such bills as are 
reserved by the State Governor for assent of the President. The 
President may also direct the Governor to return the Bill to 
the State Legislature for reconsideration ; if the Legislature 
again passes the Bill by an ordinary majority, the Bill shall be 
presented again to the President for his re-consideration. But 
if he refuses his assent again, the Bill fails. In short, there is 
no means of overriding the President's veto, in the case of State 
legislation. So, the Union's control over State legislation shall 
be absolute, and no grounds are limited by the Constitution upon 
which the President shall be entitled to refuse his assent. As 
to reservation by the Governor, it is to be remembered that 
the Governor shall be a nominee of the President. бо, the 
power of direct disallowance will be virtually available.to the 
President through the Governor. 

These powers of the President in relation to State legisla- 
tion will thus serve as one of the bonds of central control in a 
federation tending towards the unitary type. 


(h) The Ordinance-making power. 


‘he President shall have the power to legislate by Ordi- 
nances at a time when it is not possible to have a Parliamentary 
enactment on the subject, immediately. Тһе ambit of this Ordi- 
nance-making power of the President is co-extensive with the 
legislative powers of Parliament. ‘That is to say, it may relate ° 
to any subject in respect of which Parliament has the right to 
legislate and is subject to the same constitutional limitations as 

9 


р) 
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legislation by Parliament is. The Ordinance may be of any 
nature as Parliamentary legislation may take, e.g., it may be 
retrospective, or may amend or repeal any law or Act of Parlia- 
ment itself, subject, of course, to the limitation that the Ordi- 
nance shall be of temporary düration. 


This independent power of the Executive to legislate by 
Ordiance is a relic of the Government of India Act, 1935 but the 
provisions of the Constitution differ from those of the Act of 
1935 in several material respects as follows: 


Firstly, this power is to be exercised by the President on 
the advice of his Council of Ministers. 


Secondly, the Ordinance must be laid before Parliament 
when it re-assembles, and shall automatically cease to have effect 
at the expiration of 6 weeks from the date of re-assembly unless 
disapproved earlier by Parliament. 


Thirdly, the Ordinance-making power will be available to 
the President only when either of the two Houses of Parliament 
has been prorogued or is otherwise not in session, so that it is 
not possible to have a law enacted by Parliament. Не shall have 
no such power while both Houses of Parliament are in session. 


The power to make Ordinances during recesses of Parlia- 
ment has been justified on the ground that the President should 
have the power to meet with a pressing need for legislation when 
either House is not in session. 


(VI) The Pardoning Power.—Almost all Constitutions 
confer upon the head of the Executive the power of granting 
pardons to persons who have been tried and convicted of some 
offence. Тһе object of conferring this ‘judicial’ power upon the 
Executive is to correct possible judicial errors, for, no human 
system of judicial administration can be free from imperfections. 


It should be noted that what has been referred to above as 
the ‘pardoning power’ comprises a group of analogous powers 
each of which had distinct significance and distinct legal conse- 
quence, viz., Pardon, reprieve, respite, remission, suspension, 
commutation. Thus, while a pardon rescinds both the sentence 
and the conviction and absolves the offender from all punish- 
ment and disqualifications, commutation merely substitutes one 
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form of punishment for another of a lighter character, e.g., each 
of the following sentences may be commuted for the sentence 
next following it: death: transportation : rigorous imprison- 
ment: simple imprisonment : fine. Remission, on the other 
hand, reduces the amount of,sentence without changing its 
character, e.g., а sentence of imprisonment for one year may 
be remitted to six months. Respite means awarding a lesser 


sentence instead of the penalty prescribed, in view of some 


special fact, e.g., the pregnancy of a woman offender. Reprieve 
e.g. pending a proceed- 


means a stay of execution of a sentence, 

ing for pardon or commutation. 

Indian Constitution, the pardoning power shall 
be possessed by the President as well as 


Pardonin ower of 
President E a Governor the State Governors, under Arts. 72 and 


Under the 


compared. 1 161, respectively as follows— 
President Governor 
1. Has the power to grant 1. No such power. 


pardon, reprieve, respite, 
suspension, remission or 
commutation in respect of 
punishment or sentence by 
court martial. 


2. Do., where the punishment 2. Powers similar to those of 
or sentence if for an President in respect of an 
offence against a law rela- offence against a law rela- 
ting to a matter to which ting to a matter to which 
the execulive power of the the executive power of the 
Union extends. State extends. (Except as 


to death sentence for 
which see below.) 


3. Do., in all cases where the 3. No power to pardon in 
sentence is one of death. case of sentence of death. 
But the power to suspend, 
remit or commute a sen- 
tence of death, if con- 
ferred by law, remains 

unaffected. 
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In the result, the President shall have the pardoning power 
in respect of— 


(i) In all cases of punishment by a Court Martial. (The 
Governor shall have no such power). 


“(ii) Offences against laws made under the Union and Con- 
current Lists. (As regards laws in the Concurrent sphere, the 
jurisdiction of the President shall be concurrent with that of 
the Governor). Separate provision has been made as regards 
sentences of death. 


(iii) The only authority for pardoning the punishment of 
death is the President. 


But though the Governor has no power to pardon a sen- 
tence of death, he has, under s. 54 of the Penal Code and ss. 
401-2 of the Criminal Procedure Code, the power to suspend, 
remit or commute a sentence of death in certain circumstances. 
This power is left in tact by the Constitution, so that as regards 
suspension, remission or commutation, the Governor shall have 
а concurrent jurisdiction with the President. 


(VII) Miscellaneous Powers.—As the head of the executive 
power, the President has been vested by the Constitution with 
certain powers which may be said to be residuary in nature, 


and are to be found scattered amongst numerous provisions of 
the Constitution. "Thus, 


(а) Тһе President has the Constitutional authority to make 
rules and regulations relating to various matters, such as, how 
his orders and instruments shall be authenticated ; the paying 
into, custody of and withdrawal of money from, the public 
accounts of India the number of members of the Union Public 
Service Commission, their tenure and conditions of service ; 
recruitment and conditions of service of persons serving the 
Union and the secretarial staff of Parliament ; prohibition of 
simultaneous membership of Parliament and of the Legislature 
of a State ; the procedure relating to the joint sittings of the 
Houses of Parliament in consultation with the Chairman and 
the Speaker of the two Houses ; the manner of enforcing the 
'srders of the Supreme Court ; the allocation among States of 
emoluments payable to a Governor appointed for two or more 
States ; the discharge of the functions of a Governor in any 
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contingency not provided for in the Constitution ; specifying 
Scheduled Castes and ‘Tribes ; specifying matters on which it 
shall not be necessary for the Government of India to consult 
the Union Public Service Commission. 

(b) He has the pewer о? give instructions to a Governor 
to promulgate an Ordinance if it requires the previous sanction 
of the President under the Constitution [Art. 213 (1), Proviso]. 

(c) He has the power to refer any question of public import- 
ance for the opinion of the Supreme Court and already two 
stich references have been made since 1950 [Art. 143 ; see post]. 

(d) He has the power to appoint certain Commissions for 
the purpose of reporting on specific matters, such as, cominis- 
sions to report on the administration of Scheduled Areas and 
welfare of Scheduled tribes and of backward classes the Finance 
Commission ; Commission on Official Language ; an Inter-State 
Council. 

(c) He has some special powers relating to ‘Union Terri- 
tories', or territories which are directly administered by the 
Union. Not only is the administration of such Territories to 
be carried on by the President through an Administrator, 
responsible to the President alone, but the President has the 
final legislative power relating to the "Territories of the Anda- 
man and Nicobar, the Laccadive, Minicoy and Amindivi Islands 
and may even repeal or amend any law made by Parliament as 
may be applicable to such Territories. : 

(f) The President shall have certain special powers in 
respect of the administration of Scheduled Areas and Tribes, 
and Tribal Areas in Assam: 

- (i) Subject to amendment by Parliament, the President 
shall have the power, by order, to declare an area to be a 
Scheduled area or declare that an area shall cease to be a 
Scheduled area, alter the boundaries of Scheduled areas, and 


the like [Fifth sch., Para 6]. 


(ii) A Tribes Council may be established by the direction 
of the President in any State having Scheduled Areas therein 
but not Scheduled Tribes [Fifth Sch., Para. 4]. 

(ii) All regulations made by the Governor of a State for 
the peace and good Government of the Scheduled Areas of the 
State must be submitted forthwith to the President and until 
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assented to by him, such regulations shall- have no effect 
[Fifth Sch., Para 5 (4)]. 


(iv) Until a notification is issued by the Governor, with the 
approval of the President, in respect of any Tribal Area speci- 
fied ға Part B of the said table'or any part of such area, the 
administration of such area or part thereof, as the case may 
be shall be carried on by the President through the Governor 
of Assam as his agent [Sch. VI, Para 18 (2)]. 


(v) The President may, at any time, require the Governor 
of a State to make a report regarding the administration of the 
Scheduled Areas in that State and to give directions as to the 
administration of such Areas [Sch. V., Para 3]. 


(в) The President has certain special powers and respon- 
sibilities as regards Scheduled Castes and ‘Tribes : 


(i) Subject to modification by Parliament, the President has 
the power to draw up and notify the lists of Scheduled Castes 
and Tribes in each State and Union Territory. Consultation 
with the Governor is required in the case of the list relating 
to a State [Art. 341-2]. 


(ii) The President shall appoint a Special Officer to investi- 
gate and report on the working of the safeguards provided in 
the Constitution for the Scheduled Castes and Tribes [Art. 338]. 

(iii) The President may at any time and shall at the 
expiration of ten years from the commencement of the Consti- 


tution, appoint a Commission to report on the welfare of the 
Scheduled Tribes in the States [Art. 339]. 


(VIII) Emergency Powers.—The foregoing may be said 
to be an account of the President's normal powers. Besides 
these, ne shall have certain extraordinary powers to deal with 
emergencies, which deserve a separate treatment. For the 
present, it may be mentioned that the situations that would give 
rise to these extraordinary powers of the President are of three 
kinds : 

(a) Firstly, the President is given the power to make 
“Proclamation of Emergency" on the ground of threat to the 
security of India or any part thereof, by War, external aggres- 
Sion or internal disturbance, "The object of this Proclamation 
is to maintain the security of India and the effect of the Pro- 
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clamation is, inter alia, the assumption of wider control by the 
Union over the affairs of the States or any of them as may be 
affected by the internal or external aggression [Art. 352]. 

(b) Secondly, the President is empowered to make a Pro- 
clamation that the Governmert of a State cannot be carried on 
in accordance with the provisions of the Constitution. The 
breakdown of the constitutional machinery may take place either 
as a result of a political deadlock or the failure by a State to 
carry out the directions of the Union [Arts. 356, 365]. Ву 
means of a Proclamation of this kind, the President may assume 
to himself any of the Governmental powers of the State and 
to Parliament the powers of the Legislature of the State. 

(c) Thirdly, the President is empowered to declare that a 
situation has arisen whereby ‘‘the financial stability or credit 
of India or of any part thereof is threatened" [Art. 360]. The 
object of this Proclamation is to maintain the financial stability 
of India by controlling the expenditure of the States and by 
reducing the salaries of the public servants, and by giving 
directions to the States to observe canons of financial propriety, 


as may be necessary.* 


3. The Council of Ministers. 


The framers of our Constitution intended that though 
formally all executive powers were vested in the President, he 
should act as the constitutional head of the Executive like the 
English Crown, acting on the advice of Ministers responsible to 
the popular House of the Legislature. But while the English 
Constitution leaves the entire system of Cabinet Government 
to. convention, the Crown being legally vested with absolute 
nd the Ministers being in theory nothing more than 
nts of the Crown, the framers of our Constitution 
enshrined the foundation of the Cabinet system in the body of 
the written Constitution itself, though, of course, the details 
of its working (as stated at р. 28, ante) had necessarily to be 
left to be filled up by convention and usage. 


'The Constitution, thus, laid down in Art. 74(1)— 


“There shall be а Council of Ministers with the Prime Minister at 
e head to aid and advise the President in the exercise of his 


powers a 
' the serva 


th 
functions." 
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As in England, the Prime Minister is the “keystone of the 
Cabinet arch". While the Prime Minister is selected by the 
President, the other Ministers are appointed by the President 

on the advice of the Prime Minister 
E of Min- [Art 75(1)] and the allocation of port- 

folios amongst them is also made by him. 
Further, the President's power of dismissing individual Minister 
is a virtual power at the hands of the Prime Minister. In select- 
ing the Prime Minister, the President must obviously be res- 
tricted to the leader of the party in majority in the House of the 
People, or, a person who is in a position to win the confidence 
of the majority in that House. 

The number of members of the Council of Ministers is not 
specified in the Constitution. It is determined according to the 
exigencies of the time. At the end of 1958, the strength of the 
Council of Ministers was 47. All the Ministers, however, do not 
belong to the same rank. They are classified under three ranks : 
(a) Cabinet Ministers or ‘members of the Cabinet’ ; (b) Ministers 
of State ; (c) Deputy Ministers.) While Cabinet Ministers attend 
meetings of the Cabinet of their own right, Ministers of State 
are not members of the Cabinet and they can attend only if 
invited to attend any particular meeting. А Deputy Minister 
assists the Minister in charge of a Department or Ministry and 
takes no part in Cabinet deliberations. 

Ministers may be chosen from members of either House and 
а Minister who is a member of one House has a right to speak 
in and to take part in the proceedings of the other House though 
he has no right to vote in the House of which he is not a 
member [Art. 88]. 

Under our Constitution, there is no bar to the appointment 
of a person from outside the Legislature as a Minister. But he 
cannot continue as Minister for more than 6 months unless he 
Secures a seat іп either House of Parliament (by election or 
nomination, as the case may be), in tbe meantime. Art. 75(5) 
says— Я 


“A Minister who for any period of six consecutive months is not 


а member of either House of Parliament shall at the expiration of that 
period cause to be a Minister.” 


By virtue of this Provision, Pandit Pant, who was not a 
member of Parliament, was appointed Minister for the Union 
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and, subsequently, he secured a seat in the Upper House, by 
election. 

Under the Salaries and Allowances of Ministers Act, 1952, 

the salary of a Minister is Rs. 2250/- and that of a Deputy 

К at: Minister Rs. 1750/- per mensem. But a 

Salaries of Ministers. Minister shall not be eititled to any 

salary or allowance as a member of Parliament, in addition to 


the above. Each Minister and Deputy Minister shall be entitled 


to a residence, free of rent. 
Ministerial responsibility, it may be stated that the 
Constitution follows in the main the 
Ministerial responsi- English principles except as to the legal 
bilis: responsibility of individual Ministers for 
acts done by or on behalf of the President. (A) The principle 
Collective responsibi- of collective responsibility is codified in 
lity. Art. 75(3) of the Constitution— 
“Тһе Council of Ministers shall be collectively responsible to the 
House of the People." 

So, the Ministry, in a body, shall be under a constitutional 
obligation to resign as soon as it loses the confidence of the 
popular House of the Legislature. Тһе collective responsibility 
is to the House of the People even though some of the Ministers 
y be members of the Council of States. 


Of course, instead of resigning, the Ministry shall be com- 
petent to advise the President or the Governor to exercise his 
power of dissolving the Legislature, which the latter would 
exercise in marginal cases when it may be doubtful that the 
House does not represent the views of the electorate faithfully. 


As to 


ma, 


(B) The principle of individual respon- 
Responsibility to Pre- sibility to the head of the State is em- 
gusta bodied in Art. 75(2)— 

“Тһе Ministers shall hold office during the pleasure of the 
President." 

Тһе result is, that though the Ministers are collectively 
responsible to the Legislature, they shall be individually res- 
ponsible to the Executive head and shall be liable to dismissal 
even when they may have the confidence of the Legislatuve. 
But since the Prime Minister's advice will be available in the 
matter of dismissing other Ministers individually, it may be 
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expected that this power of the President will virtually be, as 
in England, a power of the Prime Minister against his collegues, 
to get rid of an undesirable collegue even where the Minister 
may still possess the confidence of the majority in the House 
of the People. a 

(C) But, as stated earlier (p. 139, ante), the English principle 
of legal responsibility has not been adopted in our Constitution. 
In England, the Crown cannot do any 
public act without the countersignature 
of a Minister who is liable in a Court of law if the act done 
violates the law of the land and gives rise to a cause of action 
in favour of an individual. But our Constitution does not 
expressly say that the President can act only through Minis- 
ters and leaves it to the President to make rules as to how 
his orders etc. are to be authenticated, and on the other 
hand, provides that the Courts will not be entitled to 
question what advice was tendered by the Ministers to 
the Executive head. Hence, if an act of the President is, 
according to the rules made by him, authenticated by a Secre- 
tary to the Government of India, there is no scope for a Minister 
being legally responsible for the act even though it may have 
been done on the advice of the Minister. 

In England, the position of the Prime Minister has been 
described by Lord Morley as 'primus inter pares', i.e., 'first 
among equals’. In theory, all Ministers or members of the 
Cabinet have an equal position, all being 
advisers of the Crown, and all being 
responsible to Parliament in the same 
manner. Nevertheless, the Prime Minister has a pre-eminence, 
by convention and usage. Thus,— , 

(а) “Гһе Prime Minister is the leader of the party in majority 
in the popular House of the Legislature. 

(b) He has the power of selecting the other Ministers and 
also advising the Crown to dismiss any of them individually. 
He may also require any of them to resign. Virtually, thus, 


the other Ministers hold office at the pleasure of the Prime 
Minister. 


Legal responsibility. 


Special position of 
the Prime Minister. 


(c) The allocation of business amongst the Ministers is a 
function of the Prime Minister. Не can also transfer a Minister 
from one Department to another. 
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(d) He is the chairman of the Cabinet, summons its meet- 
ings and presides over them. 

(e) While the resignation of other ministers merely creates 

a vacancy, the resignation or death of the Prime Minister dis- 
^ 


solves the Cabinet. 
linister stands between the Crown and the 


(f) The Prime У 
Cabinet. Though individual Ministers have the right of access 
to the Crown on matters concerning their own departments, any 
important communication, particularly relating to policy, can 


be made only through the Prime Minister. 
dinating the policy of the Gov- 


(g) He is in charge of co-or 
ernment and has, accordingly, а right of supervision over all 


the departments. 

In India, all these special powers will belong to the Prime 
Minister inasmuch as the conventions relating to Cabinet Gov- 
in general, applicable. But some of these have 
been codified in the Constitution itself. The power of advising 
the President as regards the appointment of the other Ministers 
is, thus, embodied in Art. 75(1). As to the function of acting 
as the channel of communication between the President and 
the Council of Ministers, Art. 78 provides— 


of the Prime Minister— 


ernment are, 


«тє shall be the duty 
communicate to the President all decisions of the Council 
of Ministers relating to the administration of the affairs of 
the Union and proposals for legislation; 

furnish such information relating to the administration of 
the affairs of the Union and proposals for legislation as the 
President may call for; and 


(a) to 


(b) to 


(c) if the President so requires, to submit for the consideration 
of the Council of Ministers any matter on which u decision 
has been taken by a Minister but which has mot Ds 
considered by the Council." 8 ENS 


(Thus, even though any particular Minister has tendered 
any advice to the Prime Minister without placing it before the 
Council of Ministers, the President has (through the Prime 
Minister) the power to refer the matter to be considered by the 
Council of Ministers. ‘The unity of the Cabinet system well 
thus be enforced in India through the provisions of the Fritten 
Constitution. 
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4. The President in relation to his Council of Ministers. 


It is no wonder that the position of the President under 
our Constitution has evoked much interest amongst political 
scientists in view of the plenitude of powers vested in an elected 
President holding for a fixed term, saddled with the limita- 
tions of Cabinet responsibility. 


In a Parliamentary Government, the tenure of office of the 
virtual executive is dependent on the will of the Legislature ; in 
а Presidential Government the tenure of office of the executive 
is independent of the will of the Legislature (Leacock). Thus, 
in the Presidential form of which the model is the United 
States,—the President is the real head of the Executive, who 
is elected by the people for a fixed term. Не is independent 
of the Legislature as regards his tenure and is not responsible 
to the Legislature for his acts. He may, of course, act with 
the advice of ministers, but they are appointed by him as his 
counsellors and are responsible to him and not to the Legislature. 
Under the Parliamentary system represented by England, on 
the other hand, the head of the Executive (the Crown) is a 
mere titular head, and the virtual executive power is wielded 
by the Cabinet, a body formed of the members of the Legislature 


and responsible to the popular House of the Legislature for their 
office and actions. 


Being a Republic, India could not have a hereditary 
President compared monarch. So, an elected President is at 
with American President the head of the executive power in India. 
and Englich Crown. The tenure of his term is for a fixed term 
of years as of the American President. Не also resembles the 
American President inasmuch as he is removable by the Legis- 
lature under the Special quasi-judicial procedure of impeach- 
ment. But, on the other hand, he is more akin to the English 
King than the American President in so far as he has no ‘func- 
tions’ to discharge, on his own authority. All the powers that 
are vested by the Constitution in the President are expected 
to be exercised on the advice of the Ministers responsible to the 
Legislature as in England. While the so-called Cabinet of the 
Avnerican President is responsible to himself and not to Con- 


gress, the Council of Ministers of our President shall be res- 
ponsible to Parliament, 
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The reason why the framers of Constitution discarded the 
American model after providing for the election of the President 
of the Republic by an electoral college formed of members of the 
Legislatures not only of the Union but also of the States, have 
thus been explained: In combining stability with responsibility, 
they gave more importance to the latter and preferred the system 
of ‘daily assessment of responsibility’ to the theory of ‘periodic 
assessment’ upon which the American system is founded. Under 
the American system, conflicts are bound to occur between the 
Executive, Legislature and Judiciary ; and, on the other hand, 
according to many modern American writers the absence of co- 
ordination between the Legislature and the Executive is a source 
of weakness of the American political system. What is wanted 
jn India on her attaining freedom from one and a half century 
of bondage is a smooth form of Government which would be 
conducive to the manifold development of the country without 
the least friction,—and to this end, the Cabinet or Parliamentary 
system of Government of which India has already had some 
experience, is better suited than the Presidential. 

A more debatable question that has been raised is whether 
the Constitution obliges the President to act only on the advice 
of the Council of Ministers, on every matter. 


Again, though there is no provision in the Constitution 
empowering the President to exercise any function ‘in his discre- 
tion’ neither is there any provision requiring him to act only in 
accordance with ministerial advice in every matter. Art. 74(2), 


on the other hand, says— 


(2) The 
by Minister 


question whether any, and if so what, advice was tendered 
s to the President shall not be inquired into any court.” 
So, no Court would be entitled to invalidate any act^of the 
President on the ground that he has not taken, or has acted 
с ini 1 4: H 
БАНЫ өтте e ontrary to, ministerial advice in any 
President and the Coun- matter. This is no doubt, the position 
cil of Ministers. also in England. But in England the 
absolute King has been made to be a constitutional ruler by the 
convenition that he can act only through a minister responsible 
to Parliament and that no act of the King will have any legal: 
validity unless countersigned by a minister. But in the Consti- 


tution of India there is no provision to that effect ; on the other 
d 


a 
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hand, it is the President himself who is empowered to make 
rules as to how his order should be authenticated and the validity 
of such rule shall not be open to question in the Courts 
Lart. 77(2)]. According to the rules made under this article, 
orders of the President are autbenticated by Secretaries of the 
Department and not by Ministers. It would not, therefore, be 
correct to say that there is “по constitutional means"? at the 
disposal of the President “to implement any 


decision he might 
wish to take in the public interest'!?. 


In fact, there is no legal sanction to 
to act only upon the advice of h 
The only sanctions are— 


(a) His moral obligation to act in 'accorance with the Consti- 
tution' [Art. 53(1)], as to which he has to take an oath before 
assumption of office. 


(b) The ultimate constitutional sanction of impeachment 
[Art. 61]. Impeachment is, however, a difficult process and an 
analogous procedure in the American Constitution has practically 
become a dead letter. 


(c) The risk of his violatin 
Constitution for the breach of whi 
Courts to nullify a duly autl 


compel the President 
18 ministers in every matter. 


t revenues [art. 266(3)]- 
Hence, even though the p sident may Possibly es orders 
through, some Secretary agai i Bin 


i у ituti rovi- 
Sions such as those just mentioned, "нови pr 
NE this conmection, it may be pointed out that there are 
Certain provisions іп our 


Constitution which Would indirectly 
acting contrary to the advice of the 
Art. 74(1) says that ''there shall be a 
Hence, the President cannot help doing 
on as one Cabinet resigns. Now, if the 
he advice of his Council of Ministers, the 
esign. The President will then be obliged 
ouncil of Ministers having a majority in 


prevent the President from 
Council of Ministers, 

Council of Ministers.” 

without Ministers as so 
President acts against t 
Council will certainly г 
to find out another C 
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the House, for, Art. 75(3) requires that the Council of Ministers 
shall be collectively responsible to the lower House of the 
Legislature, so that none but a person having a command over 
the majority in the House can form a Ministry. Hence, if a 
Prime Minister has a solid majority in the House, this very fact 
will dissuade the President from acting contrary to his advice. 

There is no provision in the Constitution corresponding 'to 
Art. 356 to enable the President to suspend the constitutional 
machinery for the Union as in a State. 

In fine, it may be said that the relation between the Presi- 
dent and his ministers is left by the Constitution, to convention 
and the personal character of the leaders who occupy these 
offices for the time being. As Dr. Rajendra Prasad (who has 
since become the first President of India) observed in the Consti- 
tuent Assembly— 

"Although there is no specific provision in the Constitution itself 
making it binding on the President to accept the advice of his ministers, 
it is hoped that the convention under which in England the King always 


acted on the advice of his ministers would be established in this country 
also and the President would become a constitutional President in all 


matters." 


In fact, the very expression 'aid and advise! has been 
adopted in Art. 74(1) from systems under which the head of the 
Executive acts as a constitutional head,—only on the advice 
of ministers responsible to the Legislature. 

Of course, there are certain marginal cases where the 
President may act without ministerial advice, as can the Crown 


in England, because in such cases such advice may not be 


available, €.g.,— 
(i In the matter of selection of a Prime Minister when 
the vacancy arises owing 10 the death of a Prime Minister, 
or when no party has clear majority in the House of the People. 
(i) To refuse dissolution of the House of the People to 
a Prime Minister who has been defeated in the House, if the 
President is convinced that the dissolution has been asked for 


o 


improperly. г . 
(ii) А more critical situation may be imagined even 
though it may not happen at all so long as the President and 
ә 


10 ~ а 
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hand, it is the President himself who is emppwered to make 
rules as to how his order should be authenticated and the validity 
of such rule shall not be open to question in the Courts 
[art. 77(2)]. According to the rules made under this article, 
orders of the President are authenticated by Secretaries of the 
Department and not by Ministers. It would not, therefore, be 
correct to say that there is “по constitutional means’’!’ at the 
disposal of the President ‘‘to implement any decision he might 
wish to take in the public interest"! ^. 


In fact, there is no legal sanction to compel the President 


to act only upon the advice of his ministers in every matter. 
Тһе only sanctions are— 


(a) His moral obligation to act in ‘accorance with the Consti- 
tution’ [Art. 53(1)], as to which he has to take an oath before 
assumption of office. 

(b) The ultimate constitutional sanction of impeachment 
[Art. 61]. Impeachment is, however, a difficult process and an 
analogous procedure in the American Constitution has practically 
become a dead letter. 

(c) The risk of his violating a mandatory provision of the 
Constitution for the breach of which it will be competent for the 
Courts to nullify a duly authenticated act of the President. 


Thus, the Constitution provides that certain acts can be 
done only by a law made by Parliament, e.g., taxation [art. 265], 
or expenditure of money from the public revenues [art. 266(3)1. 
Hence, even though the President may possibly issue orders 
through: some Secretary against the wishes of the Ministers, 
sooner or later, such orders are bound to be challenged before 
the Courts as invalid for contravention of constitutional provi- 
sions such as those just mentioned. А 


Та this connection, it may be pointed out that there are 
certain provisions in our Constitution which would indirectly 
prevent the President from acting contrary to the advice of the 
Council of Ministers. Art. 74(1) says that ''there shall be a 
Council of Ministers.” Hence, the President cannot help doing 
without Ministers as soon as one Cabinet resigns. Now, if the 
President acts against the advice of his Council of Ministers, the 
Council will certainly resign. ‘The President will then be obliged 
to find out another Council of Ministers having a majority in 
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the House, for, Art. 75(3) requires that the Council of Ministers 
shall be collectively responsible to the lower House of the 
Legislature, so that none but a person having a command over 
the majority in the House can form a Ministry. Hence, if a 
Prime Minister has a solid majority in the House, this very fact 
will dissuade the President from acting contrary to his advice. 

There is no provision in the Constitution corresponding 'to 
Art. 356 to enable the President to suspend the constitutional 
machinery for the Union as in а State. 

In fine, it may be said that the relation between the Presi- 
dent and his ministers is left by the Constitution, to convention 
and the personal character of the leaders who occupy these 
offices for the time being. As Dr. Rajendra Prasad (who has 
since become the first President of India) observed in the Consti- 


tuent Assembly— 


"Although there is no specific provision in the Constitution itself 
making it binding on the President to accept the advice of his ministers, 
it is hoped that the convention under which in England the King always 
acted on the advice of his ministers would be established in this country 
also and the President would become а constitutional President in all 
matters." 


In fact, the very expression 'aid and advise’ has been 
adopted in Art. 74(1) from systems under which the head of the 
Executive acts as a constitutional head,—only on the advice 
of ministers responsible to the Legislature. 

Of course, there are certain marginal cases where the 
President may act without ministerial advice, as can the Crown 
in England, because in such cases such advice may not be 
available, €.2.— 5 

(i) Іп the matter of selection of a Prime Minister when 
the vacancy arises owing to the death of a Prime Minister, 
d majority in the House of the People. 


n of the House of the People to 


een defeated in the House, if the 
dissolution has been asked for 


or when no party has clear 


(ii) To refuse dissolutio 
a Prime Minister who has b 
President is convinced that the 
improperly. 1 7 
ation may be imagined even 


(iii) A more critical situ i 
ll so long as the President and 


though it may not happen at a 
10 


ә 
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the Prime Minister belong to the same party. Art. 53 obliges 
the President to exercise the executive power 'in accordance 
with this Constitution! and under Art. 60, he takes oath to 
‘preserve, protect and defend the Constitution’. Supposing 
that the President finds that some order that he is asked to 
sign or some Bill to which he is asked to assent, is opposed 
to-the provisions or intent of the Constitution, even though it 
may have the support of the Council of Ministers or the 
majority in Parliament. As I have already said, such a situa- 
tion may be imagined when the President belongs to a party 
other than that in power, and when the interpretation of the 
provisions of the Constitution as given by that party may not 
appeal to the independent opinion of the President. Whether, 
in such a situation, a conscientious President would court the 


risk of impeachment by refusing to act according to ministerial 
advice, history alone can answer. 


5. The Attorney-General for India. 


Тһе office of the Attorney-General is one of the offices 
placed on a special footing by the Constitution. Не is the first 


Law Officer of the Government of India, and as such, his duty 
shall be— 


(i) to give advice on such legal matters and to perform 
such other duties of a legal character as may, 


from time to 
time, be referred or assigned to him b 


y the President ; and 
(ii) to discharge the functions conferred on him by the Consti- 
tution or any other law for the time being in force [Art. 76]. 

Though Attorney-General of India is not (as in England) a 
member of the Cabinet 


, in the performance of his duties, the 
Attorn 


‘torney-General shall have a right of audience in all Courts 
within the territory of India. Не shall also have the right 
to speak in the Houses of Parliament or in any Committee 
thereof, but shall have no right to vote [Art. 88]. 

The Attorney-General for India shall be appointed by the 
President and shall hold office during the pleasure of the 
President. He must have the s 


ame qualification as are required 
to be a judge of the Supreme Court. 


8 He shall receive such 
remuneration as 


the President may determine ; and the Presi- 
dent has determined’ that the Attorney-General shall be paid 
8 monthly retainer of Rs. 4,000/-. 
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6. The Comptroller and Auditor-General of India, 


Another pivotal office in the Government of India is that 
of the Comptroller and Auditor-General who controls the 
financial system of the country. o 

As observed by Dr. Ambedkar, the Comptroller and 
Auditor-General of India shall be the most important officer 
under the Constitution of India. For, he is to be the guardian 
of the public purse and it is his duty to see that not a farthing 
is spent out of the Consolidated Fund of India or of a State 
without the authoroity of the appropriate Legislature. In order 
to discharge this duty properly, it is highly essential that this 
officer should be independent of any control by the Executive. 


The independence of the Comptroller and Auditor-General 

has been sought to be secured by the 

Conditions of service. following provisions of the Constitu- 
tion— | 

(а) Though appointed by the President, the Comptroller 
and Auditor-General may be removed only on an address from 
both Houses of Parliameont, on the grounds of, (i) ‘proved 
misbehaviour’, or (ii) ‘incapacity.’ 

(b) His salary and conditions of service shall be statutory 
(i.e. as laid down by Parliament by law) and shall not be 
liable to variation to his disadvantage during his term of office. 
Under this power, Parliament has enacted the Comptroller and 
Auditor-General (Conditions of Service) Act, 1953, which has 
laid down that the normal term of office of a Comptroller and 


Auditor-General shall be six years but that he may at any 
time- resign his office by writing addressed to the President. 


Further, he may be removed earlier, by joint address from 
both Houses of Parliament, as stated already. : 

(c) He shall be disqualified for any further Government 

office after retirement,—so that he shall have no inducement to 
please the: Executive of the Union or of any State. 
(d) The salaries etc. of the Auditor-General (Rs. 4,000/- per 
mensem) and his staff and the administrative expenses of his . 
office shall be charged upon the revenues of India and shall thus 
be non-votable [Art. 148]. 

On the above points, thus, the position of the Comptroller 


^ 
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and Auditor-General shall be similar to that of a Judge of the 
Supreme Court. 


The Comptroller and Auditor-General shall perform such 
duties and exercise such powers in relation to the accounts of 
the Union and of the States, until provi- 
Sion in that behalf is so made by 
Parliament, as were conferred on or exercisable by the Auditor- 
General of India immediately before the commencement of 
this Constitution in relation to the accounts of the Dominion of 


India and of the provinces respectively. These duties, in short 
are— 


Duties and powers. 


(i) To see that a farthing of the public money is not spent 
otherwise than under the sanction of Parliament (or by the 
State Legislature, as the case may be); in other words, that 
the grants voted by the appropriate Legislature and embodied 
in the Appropriation Act are not exceeded or varied, and that no 
expenditure outside that Act is made. 

(ii) To ensure the above, the Comptroller and Auditor- 
General will audit the accounts of the Union and State 
Governments, prepare their respective accounts, and submit the 
same with his reports to the President or Governor, as the case 
may be. 

(iii) To prepare the annual financial Statement. 

(iv) The accounts of the Union and of the States shall 
be kept in such form as the Comptroller and Auditor-General 
of India may, with the approval of the President, prescribe. 
The reports of the Comptroller and Auditor-General of India 
relating to the accounts -of the Union shall be submitted to the 
President, who shall cause them to be laid before each House 
of Parliament. The терогів of the Comptroller and Auditor- 
General of India relating to the accounts of a State shall be 
submitted to the Governor, who shall cause them to be laid 
before the Legislature of the State [Arts. 149-151]. 


Tt may be noted in this connection, that it has been recently 
decided that the Comptroller and Auditor-General should be 
» relieved of the duty of preparing the accounts, for it is not 
quite satisfactory from the standpoint of financial control: that 
the function of Preparing the accounts and of auditing them 
should be combined in the same hands. Тһе function of pre- 
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paring the accounts will be gradually taken over by the Admi- 
nistrative Departments who are responsible for the expenditure 
and when this is complete, the Comptroller and Auditor-General 


will only be the auditing authority of the Union and the States. 
9 o 
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CHAPTER XI 


THE UNION LEGISLATURE 


As has been explained at the outset (p. 32, ante) our 
Constitution has adopted the Parliamentary system of Govern- 
nt which effects a harmonious blending of the legislative 

and executive organs of the State inas- 


ung of Parlia- much as the executive power is wielded 

d 3 by a group of members of the Legisla- 
ture who command a majority in the popular Chamber of the 
Legislature and remain in power so long as they retain that 
majority. ‘The functions of Parliament as the legislative organ 
follow from the above feature of the Parliamentary system: 

I. Providing the Cabinet—It follows from the above that 
the first function of Parliament is that of providing the Cabinet 
and holding them responsible. Though the responsibility of 
the Cabinet is to the popular Chamber the membership of the 
Cabinet is not necessarily restricted to that Chamber and some 
of the members are usually taken from the upper Chamber, 


те: 
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though the responsibility of the Cabinet as 4 body is only to 
the popular Chamber. 

II. Control of the Cabinet—It is a necessary corollary 
from the theory of ministerial responsibility that it is a business 
of ihe popular Chamber to sée that the Cabinet remains in 
power so long as it retains the confidence of the majority in 
that House. 

ШІ. Criticism of the Cabinet and of individual Ministers— 
In modern times both the executive and legislative policy are 
initiated by the Cabinet, and the importance of the legislative 
function of Parliament has, to that extent, diminished from 
the historical point of view. But the critical function of Parlia- 
ment has increased in importance and is bound to increase if 
Cabinet government is to remain a ‘responsible’ form of Gov- 
ernment instead of being an autocratic one. In this function, 
both the Houses participate and is capable of participating, 
though the power of bringing about a downfall of the Ministry 
belongs only to the popular Chamber (і.е., the House of the 
People) [Art. 75(3)]. А 

While the Cabinet is left to formulate the policy, the func- 
tion of Parliament is to bring about a discussion and criticism 
of that policy on the floor of the Houses, so that not only the 
Cabinet can get the advice of the deliberative body and learn 
about its errors and deficiencies, but the nation as a whole can 
be apprised of an alternative point of view, on the evaluation 
of which representative democracy rests in theory. 

IV. An organ of information ——As ап organ of informa- 
tion, Parliament is more poowerful than the Press or any other 
Private agency, for Parliament secures the information authori- 
tatively, from those in the know of things. The information is 
collected and disseminated not only through the debates but 
‘Questions’ to Ministers. 


5 necessary to establish a welfare 
m the fact that in 1956 Parliament 
against 77 in 1949). 
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VI. Finantial control—Parliament has the sole power not 
only to authorise expenditure for the public services and to 
specify the purposes to which that money shall be appropriated, 
but also to provide the ways and means to raise the revenue 
required, by means of taxes áhd other impositions and айзо to 
ensure that the money that was granted has been spent for the 
authorised purposes. As under the English system, the Lower 
House possesses the dominant power in this respect, under our 
Constitution. 

The Parliament of India consists of the President and two 

Houses. The lower House is called the 

Constitution of Parlia- House of the People while the upper 

ment. House is known as the Council of States’ 
х [Art.. 79]. 


(The Hindi names of ‘Lok Sabha’ and ‘Rajya Sabha’ have 
been adopted by the House of the People and the Council of 
States respectively.) 

The President is a part of the Legislature, like the English 
Crown, for, even though he does not sit in Parliament, except 
for the purpose of delivering his address (see p. 123, ante) a 
Bill passed by the Houses of Parliament cannot become law 
without the President’s assent. Even a Bill to amend the Cons- 
titution requires his assent. ‘The other legislative functions of 
the President, such as the making of Ordinances while both 
not in sitting, have already been explained (p. 131, 


2 


Houses аге 
ante). 
Тһе Council of States shall be composed of not more than 
250 members, of whom (a) 12 shall be nominated by the Presi- 
dent ; and (b) the remainder (i.e. 238) shall be represeritatives 
of the States and the Union "Territories elected by the method 


of indirect election [Art. 80]. 
(a) Nomination.—The 12 nominated members shall be 


chosen by the President from amongst persons having ‘special 
knowledge or practical experience in 
Composition of the jiterature, science, art, and social service.’ 
Council of State. 5 F P 
The Constitution thus adopts the princi- 


ple of nomination for giving distinguished persons a place in the 


upper Chamber. 
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(b) Representation of States——The represéntatives of each 
State shall be elected by the elected members of the Legislative 
Assembly of the State in accordance with the system of propor- 
tional representation by means of the single transferable vote. 

(с) Representation of Union Territories.—The representa- 
tives of the Union Territories shall be chosen in such manner 
as Parlament may prescribe [Art. 80]. Under this power 
Parliament has prescribed? that the representatives of the Union 
"Territories to the Council of States shall be elected by members 
of an electoral college for that territory in accordance with the 
System of proportional representation by means of the single 
transferable vote, In the case of Himachal Pradesh, Manipur 
and Tripura, the electoral college shall consist of the members 
of the Territory. In the other Territories, the electoral college 
will be composed of members directly elected by the people. 

The Council of States thus reflects a federal character by 
representing the Units of the federation. But it does not follow 
the American Principle of equality of State representation in 
the Second Chamber. In India, the number of representatives 
of the States to the Council of States varies from 4 (Jammu & 
Kashmir) to 34 (Uttar Pradesh) 


Тһе House of the People has a variegated composition. ‘The 
Constitution prescribes a maximum number as follows: 


Composition. of the (а) Not more? than 500 [Art. 81 (a)] 
House of the People. Tepresentatives of the States 5 

(b) Not more than 20 representatives of Union ‘Territories 
and the Tribal Areas in Part B of the Sixth Sch. [81 (1) (b)], 

(c) Not more than 2 members of the Anglo-Indian com- 
munity, nominated by the President, if he is of opinion that 
the Anglo-Indian community is not adequately represented in 
‘the House of the People [Art. 331]. 


(a) The Tepresentatives of the Sta 


tes shall be directly elected 
except in the State of Jammu & 
he basis of adult suffrage. Every citizen who is 


» Shall be entitled to vote at such 


There will be no reservation of seats for any minority com- 
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munity other than the Scheduled Castes, including backward 
sections of the Sikhs coming within that category, and the 


Scheduled Tribes [Art. 350]. 
The bulk of the members of the House are thus the directly 


elected representatives of the people. 

Тһе representatives of the State of Jammu & Kashmir are, 
however, to be appointed by the President on the recommenda- 
tion of the Legislature of the State." 

(b) The members from the Union Territories and Part B 
"Tribal Areas are to be chosen in such manner as Parliament may 
by law provide. 

Under this power, Parliament has enacted? that the seats 
for the (i) Andaman and Nicobar Islands ; (ii) Laccadive, 
Minicoy and Amindivi Islands and (iii) Part B Tribal Areas, 
shall be filled by persons nominated by the President, while the 
representatives of the other Union Territories shall be chosen by 
direct election. к 

(с) Two members may be nominated from the Anglo-Indian 
community by the President to the House of the People if he 
is of opinion that the Anglo-Indian community has not been 
adequately represented in the House of the People [Art. 331]. 


The election to the House of the People being direct, 
requires that the territory of India should be divided into suit- 
DN à able territorial constituencies, for the 
‘Territorial constituen- 7 , Я 
cies for election to Purpose of holding such elections. Prior 
the House of the Peo- to the Constitution (Seventh pore ment) 
ple: Act, 1956, Art. 81 of the Constitution 
guaranteed а numerical minimum of one member for 5 lakhs 
of.the population and the territorial constituencies were directed 
to be so constituted as to secure the above minimal representa- 
tion to the people in each part of the country. This provision 
has, however, been substituted by the Amendment, Act, 1956. 
The new provision [Art. 81 (2)] has abolished the minimal 
guarantee, but has provided for uniformity of representation in 
two respects—(a) as between the different States, and (b) as 
between the different constituencies in the same State, thus: 
(a) there shall be allotted to each State a number of seats 
in the House of the People in such manner that the 
ratio between that number and the population of the 
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State is, so far as practicable, the same for all States 5 
апа 
(b) each State shall be divided into territorial constitu- 
encies in such manner that the ratio between the 
E population of each coüstitnency and the number of 
Seats allotted to it is, so far as practicable, the same 
throughout the State. 


For the above Purpose, the population of each State shall be 
ascertained as at the preceding census and upon the completion 
of each census, the allocation of seats in the House of the 
People to the States and the division of each State into territorial 
constituencies shall be readjusted by such authority and in such 
manner as Parliament may by law determine : 

Provided that such readjustment shall not affect representa- 


tion in the House of the People until the dissolution of the then 
existing House. 


(а) The Council of States is not subject to dissolution. It 
is a permanent body, but (as nearly as possible) 4 of its members 


1e beginning of every third year. Тһе 
the members is governed by the Council 
of States (Term of office of Members) Order, 1952, made by 
the President in exercise of powers conferred upon him by the 
Representation of the People Act, 1951, 

(b) Тһе normal life of the House of the People is 5 years, 
but it may be dissolved earlier, by the President. ‘ 


On the other hand, the normal term may be extended by 
an Act passed by Parliament itself, during the period when a 
of Emergency’ (made by the President under 
5 ins in operation, ‘The Constitution, however, sets 
a limit to the power of Parliament thus to extend its own life 
during а period of Emergency : the extension cannot be made for 
a period exceeding one year at a time (i.e., by the same Act of 
Parliament), and, іп any case, such extension cannot continue 
beyond a period “оғ Six months after the Proclamation of 
Emergency ceases to operate [Proviso to Art. 83]. 
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Тһе President's power—(a) to summon either House, 

Sessions of  Parlia- (») io көрде either Horse and O 50 

Hent dissolve the House of the People has 
already been noted (p. 123, ante). 

As regards summoning,^the Constitution imposes с duty 
upon the President, namely, that the President must summon 
each House at such intervals that six months shall not intervene 
between its last sitting in one session and the date appointed 
for its first sitting in the next session [Art. 85(1)]. The net 
result of this provision is that Parliament must meet at least 
twice a year and not more than six months shall elapse between 
the date on which a House is prorogued and the commencement 
of its next session. 

: It would, in this context, be useful to 
A Ad isolation, distinguish prorogation and dissolution 

from adjournment. 


A 'session is the period of time between the meeting of a 
Parliament, whether after a prorogation or dissolution, and its 


prorogation. ‘The period betwen the prorogation of Parliament 


and its re-assembly in a new session is termed ‘recess’. 
of daily ‘sittings’ 


Within a session, there аге а number 
separated by adjournments, which postpone the further con- 
sideration of business for a specified time,—hours, days or weeks. 

The sitting of a House may be terminated by (a) dissolu- 
tion, (b) prorogation, or (c) adjournment : 

(i) As stated already (p. 154, ante), only the House of the 
People is subject to dissolution. Dissolution may take place in 
either of two ways—(a) By efflux of time, i.e., on the expiry of 
its term of five years, or the term as extended during a Proclama- 
tion of Emergency. (b) By an exercise of the President’s power 


under [Art. 85(2)]. 


(ii) While the powers of dissolution and prorogation are 


exercised by the President on the advice of his Council of Minis- 
ters, the power to adourn the daily sittings of the House of the 
People and the Council of States belongs to the Speaker and the 
Chairman, respectively. 

A. dissolution brings the House of the People to an end (so 
that there must be a fresh election), while prorogation merely 
terminates a session. Adjournment does not put an end to the 
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existence of a session of Parliament, but merely postpones the 
further transaction of business for a specified time, hours, days 
or weeks. 

(III) A dissolution ends the very life of the existing house 
of the People, so that all matte?s pending before the House 
lapse with the dissolution. ТЕ these matters have to be pursued, 
they must be re-introduced in the next House after fresh elec- 
tion. Such pending business includes not only notices, motions, 
etc., but Bills, including Bills which originated in the Council 
and were sent to the House, as well as Bills originating in the 
House and transmited to the Council which were pending in the 
Council. on the date of dissolution. But a Bill pending 
in the Council which has not yet been passed by the House 
shall not lapse on dissolution. (A dissolution would not, 
however, affect a joint sitting of the two Houses summoned by 
the President to resolve a disagreement between the Houses if 
the President has notified his intention to hold a joint sitting 
before the dissolution [Art. 108(5)1. 

Though in England prorogation also wipes all business 
pending at the date of prorogation, in India, all Bills pending 
in Parliament are expressly saved by Art. 107(3). In the result, 
the only effect of a prorogation is that notices, motions and 
resolutions lapse, but Bills remain unaffected. 

Adjournment has no such effect on pending business. 


In order to be chosen a member of Parliament, a person— 
наан (a) must be a citizen of India ; (b) must 
ership ofa Parliament Ре not less than 30 years of age in the 
case of the Council of States and not less 
the case of the House of the People. 
ations may be prescribed by Parliament 


than 25 years of age in 
Additional qualific 
by law [Art. 84]. 


(a) if he holds any office of 


Y profit under the Government of 
India or th 


e Government of any State other than— 
(i) a Minister fo: 
(ii) ап office de 

Disqualifications, 


r the Union or for a State ; or 

clared by Parliament by law not to dis- 
qualify its holder ; 

(b) if he is of unsound 
competent Court ; 


(c) if he is an undischarged insolvent а 


mind and stands so declared by a 
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(d) if he has ceased to be a citizen of India or has voluntarily 
acquired citizenship of a foreign State or is under acknowledg 
H xm 

ment of allegiance or adherence to a foreign power ; 
(e) if he is so disqualified by or under any law made by 
Parliament [Art. 102]. É 
If any question arises as to whether a member of either 
House of Parliament has become subject to any of the above 
disqualifications, the President's decision, in accordance with the 
opinion of the Election Commission, shall be final [Art. 103]. 
A penalty of Rs. 500/- per day may be imposed upon a 
s or votes in either House of Parliament knowing 


person who sit 
qualified or that he is disqualified for membership 


that he is not 

thereof : 
Vacation of seats by A member of Prliament shall vacate 

members. his seat in the following cases [Art. 101] : 


(i) Dual membership—(a) If a person be chosen to member- 
ship of both Houses of Parliament he must vacate his seat in 
one of the two Houses, as may be prescribed by Parliament 
by law. (b) Similarly, if a person is elected to both the Union 
Parliament and a State Legislature, then he must resign his 
seat in the State Legislature ; otherwise his seat in Parliament 
shall fall vacant at the expiration of the period specified in the 
rules made by the President. 

(ii) Disqualification—If a perso 
qualifications mentioned above (e.g., 
s seat will thereupon become vaca 

(iii) Resignation—A member may resign his seat by writing 
addressed to the Chairman of the Council of States or the 
Speaker of the House of the People, as the case may be, and 
hall be vacant. 

(iv) Absence without permission—The House may declare 
a seat vacant if the member in question absents himself from 
all meetings of the House for a period of 60 days without permis- 


sion of the House. 


Under the Salari 
ment Act, 1954 a member о 


n incurs any of the dis- 
becoming of unsound 


mind), hi nt immediately. 


thereupon his seat 5 


es and Allowances of Members of Parlia- 
f Parliament is entitled to a salary 
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at the rate of Rs. 400/- per mensem during thé whole term of 
Salaries and allow- 115 office plus an allowance at the rate 
ances of Members of of Rs. 21/- for each day during any 
Parliament. period of residence on duty at the place 
wheré'any other business connecfed with his duties as member 
of Parliament is transacted. Together with this, he is entitled 
to travelling allowance, free transit by railways and other 
facilities as prescribed by rules framed under the Act. 
Officers of Parliament. Each House of Parliament has its 
own presiding officer and secretarial Staff. 
There shall be a Speaker to preside over the House of the 
Speaker. People. Іп Seneral, his position is 
similar to that of the Speaker of the English House of Commons. 
The House of the People will, as soon as may be after its 
first sitting, choose Јо members of the House to be, respect- 
ively, Speaker and Deputy Speaker [Art. 93]. The Speaker or 
the Deputy Speaker will normally hold office during the life of 
the House, but his office may terminate earlier in any of the 
following ways—(i) By his ceasing to be a member of the House. 
(ii) By resignation in writing, addressed to the Deputy Speaker, 


and vice versa. (ii) By removal from office by a resolution, 
passed by a majo: 
[Art. 94]. 


, and shall also have a right of vote ex i 5 
equality of votes [Art. 96]. 
At other meetin 


Procedure. In the ab: 
the Speaker to adjourn the House or t 
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The Speaker's conduct in regulating the procedure or 
maintaining order in the House will not be subject to the 
jurisdiction of any Court [Art. 122]. 

Besides presiding over his own House, the Speaker possesses 
certain other powers not belónging to the Chairman ov the 
Council of States— 

(a) The Speaker shall preside over a joint sitting of the two 
Houses of Parliament [Art. 118 (4)]. 

(b) When a Money Bill is transmitted from the Lower 
House to the Upper House, the Speaker shall endorse on the 
Bill his certificate that it is a Money Bill [Art. 110 (4)]. The 
decision of the Speaker as to whether a Bill is a Money Bill is 
final and once the certificate is endorsed by the Speaker on a 
Bill, the subsequent procedure in the passage of the Bill must 
be governed by the provisions relating to Money Bills. 

While the office of Speaker is vacant or the Speaker is 

Deputy Speaker. absent from a sitting of the House, the 
Deputy Speaker presides, except when a resolution for his own 
removal is under consideration. 3 

While the House of the People has a Speaker elected by its 
members themselves, the Chairman of the Council of States 
(who presides over that House) performs that function ex-officio. 
As has been already stated (p. 117, ante) it is the Vice-President 
of India who shall be ex-officio the Chairman of the Council of 
States and shall preside over that House and shall 
function as the Presiding Officer of that House so long 
e does not officiate as the President of India during a casual 

А vacancy in that office. When the Chair- 
свашта man acts as the President of India, the 
office of Chairman of the Council of States falls vacant and the 
duties of the office of the Chairman shall be performed by the 
Deputy Chairman. The Chairman may be removed from his 
office only if he is removed from the office of the Vice-President, 
the procedure for which has already been stated. Under the 
Salaries and Allowances of Officers of Parliament Act, 1953, the 
salary of the Chairman is the same as that of the Speaker, viz., 
Rs. 2,250/- plus a sumptuary allowance of Rs. 500/- per 
mensem, but when the Vice-President acts as the President he 
shall be entitled to the emoluments and allowances of the 
President [Art. 65 (3)] and during that period he shall cease to 


ash 
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earn the salary of the Chairman of the Council of States. 
The functions of the Chairman in the Council of States are 
similar to those of the Speaker in the House of the People ex- 
cept that the Speaker has certain Special powers according to 
the Constitution, for instance, of certifying a Money Bill, of 
presiding over a joint sitting of the two Houses, which have 
been already mentioned. 

The privileges are certain rights belonging to each House 
of Parliament collectively and some others belonging to the 
members individually, without which it would be impossible for 
either House to maintain its independence of action or the 
dignity of its position. 

Powers, Privileges and Both the Houses of Parliament as 
Immunities of Parlia- well as of a State Legislature have similar 
ment and its Members. privileges under our Constitution. 

СБ. (1)—(2) of Arts. 105 and 194 of our Constitution deal 
only with two matters, viz., freedom of speech and right of 
publication. Outside the Scope of these two clauses, the pri- 
vileges of members of our Parliament shall be the same as those 
of members of the House of Commons (as they existed at the 
commencement of the Constitution), until our Parliament itself 
takes up legislation relating to privile. 
In other words, if Parliament enacts 
any particular privilege at any time, the Englis 


ges in whole or in part. 


In the result, th 
of Commons, 


The privileges of each House may be divided into two 
Sroups—(a) those which are enjoyed by the members indivi- 
dually, and (b) those which belong to each House of Parliament, 
as а collective body. 

қ (А) The privileges enjoyed by the members individually are 
=) Freedom from arrest ; (ii) Exemption from attendance as 
jurors and Witnesses ; (iii) Freedom of speech. 


or of a joint Sitting of the Chambers 
14 days before and after such 
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nity is, however, confined to arrest in civil cases and does not 
extend to arrest in a criminal case or under the Law of Preven- 
tive Detention. 

(ii) Freedom of attendance as jurors апа witnesses—Under 
S. 320 (aa) of the Criminal Procedure Code, a member of Pa:lia- 
ment or of the Legislature of a State is exempt from liability 
to serve as juror. According to the English practice, a member 
cannot be summoned, without the leave of the House, to give 
evidence as a witness while Parliament is in session. i 

(iii) Freedom of Speech—As in England, there will be free- 
dom of speech within the walls of each House in the sense of 
immunity of action for anything said therein. While an ordi- 
nary citizen's right of speech is subject to the restrictions speci- 
fied in Art. 19(2), such as the law relating to defamation, a 
member of Parliament cannot be made liable in any court of 
law in respect of anything said in Parliament or any Commit- 
tee thereof. But this does not mean unrestricted license to 
speak anything that a member may like, regardless of the dignity 
of the House. Тһе freedom of speech is therefore 'subject to 
the rules’ framed by the House under its powers to regulate its 
internal procedure. 

The Constitution itself imposes another limitation upon the 
freedom of speech in Parliament, namely, that—no discussion 
shall take place in Parliament with respect to the conduct of any 
Judge of the Supreme Court or of a High Court in the discharge 
of his duties except upon a motion for presenting an address 
to the President praying for the removal of the Judge [Art. 121]. 

(B) The privileges of the House collectively are—(i) Тһе 
right to publish debates and proceedings and the right to res- 
train ‘publication by others ; (ii) The right to exclude otkers ; 
(iii) The right to regulate the internal affairs of the House, and 
to decide matters arising within its walls; (iv) The right to 
punish Parliamentary misbehaviour ; (v) The right to punish 
members and outsiders for breach of its privileges. 

Thus, each House of Parliament shall have the power— 

() То exclude strangers from the galleries at any time. 
Under the Rules of Procedure, the Speaker and the Chairman, 
have the right to order the ‘withdrawal of strangers from any 
part of the House’. 


11 
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(ii) To regulate its internal affairs. 

Each House of Parliament has the right to control and 
regulate its proceedings and also to decide any matter arising 
within its walls, without interference from the Courts. What 
15 sid or done within the walls,of Parliament cannot be inquired 
into in a Court of Law. 

(iii) To punish members and outsiders for breach of its 
privileges. Each House can punish for contempt or breach 
of its privileges in the same way as Courts of record can 
punish for contempt of their judicial authority. What consti- 
tutes breach of privilege or contempt of Parliament has been 
fairly settled by a number of precedents in England and India. 
Broadly speaking, 


"Any act or omission which obstructs or impedes either House 
of Parliament in the performance of its functions or which obstructs 
or impedes any member or officer of such House in the discharge of 
his duty or which has a tendency, directly or indirectly, to produce 
such results may be treated as a contempt, even though there is no 
precedent of the offence". 

The different stages in the legislative procedure in Parlia- 
ment relating to Bills other than Money Bills are as follows: 


1. Introduction—A Bill other than money or financial 
Bills may be introduced in either House of Parliament 
Legislative Proce- [Art. 107(1)] and requires passage in 
dure. both Houses before it can be presented 

1. Ordinary Bills. for the President's assent. А Bill may 
be introduced either by a Minister or by a private Member. ‘The 
difference in the two cases is that any Member other than a 
Minister desiring to introduce a Bill has to give notice of his 
intention and to ask for leave of the House to introduce which 
is, however, rarely opposed. If a Bill has been published in 
the official gazette before its introduction, no motion for leave 
to introduce the Bill is necessary. Unless published earlier, the 


Bill is published in the official gazette as soon as may be after 
it has been introduced. 


2. Motions after introduction—After a Bill has been intro- 
duced or on 50те subsequent occasion, the Member in charge 
of the Bill may make one of the following motions in regard 
to the Bill, viz. — 


(a) That it be taken into consideration, 
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(b) That it be referred to a Select Committee. 
(c) That it be referred to a Joint Committee of the 
Houses with the concurrence of the other House. 
(d) That it be circulated for the purpose of eliciting 
public opinion thereon. 2 
On the day on which any of the aforesaid motions is made 
or on any subsequent date to which the discussion is postponed, 
the principles of the Dill and its general provisions may be dis- 
cussed. Amendments to the Bill and clause by clause consider- 
| ation of the provisions of the Bill take place at any time when 
| the motion that the Bill be taken into consideration is carried. 
| 3. Report by Select Committee—It has already been stated 
| that after introduction of the Bil the Member in charge or 
| any other Member by way of an amendment may move that the 
Bill be referred to a Select Committee. When such a motion 
is carried, a Select Committee of the House considers the pro- 
visions of the Bill (but not the principle underlying the Bill 
| which had, in fact, been accepted by the House when the Bill 
| was referred to the Select Committee). After the Select Com- 
| mittee has considered the Bill, it submits its report to the House 
after the report is received, a motion that the Bill as returned 


and 
by the Select Committee be taken into consideration lies. When 


| 
| , such а motion is carried, the clauses of the Bill are open to 
| consideration and amendments are admissible. 

4. Passing of the Bill im the House where it was intro- 
duced—When a motion that the Bill be taken into considera- 
tion has been carried and no amendment of the Bill has been 
made or after the amendments are over, the Member in charge 
тау move that the Bill be passed. This stage may be com- 
pared ‘to the third reading of a Bill in the House of Commens. 
| After the motion that the Bill may be passed is carried, the 
Bill is taken as passed 50 far as that House 15 concerned. 

5. Passage in the пое od a es is y ка 

it i smitted to the о er House. hen the 

| Bill = ОЕ House it undergoes all the stages 

as in the originating House subsequent to its introduction. Тһе 

House which T eOBiyes the Bill from another House can, there- 
llowing courses: 


fore, take either of the fo 
(i) It may reject the Bill altogether. In such a case the 
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provisions of Art. 108(1) (a) as to joint sitting may be applied 
by the President. 


(i) It may pass the Bill with amendments. In this case, 
the Bill will be returned to the originating House. If the House 
which originated the Bill accepts the Bill as amended by the 
other House, it will be presented to the President for his assent 
[Art. 111]. If however the originating House does not agree to 
the amendments made by the other House and there is final 
disagreement as to the amendments between the two Houses, 


the President may summon a joint sitting to resolve the dead- 
lock [(Art. 108(1) (b)]. 


(iii) It may take no action on the Bill, i.e., keep it lying on 
its Table. In such a case if more than six months elapse from 
the date of the reception of the Bill, the President may sum- 
mon a joint sitting [Art. 108(1) (c)]. 


6. President's assent.—When а Bill has been passed by 
both Houses of Parliament either singly or at a joint sitting as 
provided in Art. 108, the Bill is presented to the President for 
his assent. If the President withholds his assent, there is an 
end to the Bill. If the President gives his assent, the Bill be- 
comes an Act from the date of his assent. Instead of either 
refusing assent or giving assent, the President may return the 
Bill for reconsideration of the Houses with a message requesting 
them to reconsider it. If, however, the Houses pass the Bill 
again with or without amendments and the Bill is presented to 
the President for his assent after such reconsideration, the 


President shall have no power to withhold his assent from the 
Bill. 


_A Bill is deemed to be "Money Bill if it contains only 
ii Money. Bilis. provisions dealing with all or any of the 
following matters : 

и (а) the imposition, abolition, remission, alteration or regu- 
lation of any tax ; (b) the regulation of the borrowing of money 
by the Government ; (c) the custody of the Consolidated Fund 
or the Contingency Fund of India, the payment of moneys 
into or the Withdrawal of moneys from any such fund ; (d) the 
appropriation of moneys out of the Consolidated Fund of India ; 
(e) the declaring of any expenditure to be expenditure charged on 
the Consolidated Fund of India or the increasing of the amount 
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of any such expenditure ; (f) the receipt of money on account of 
the Consolidated Fund of India or the public account of India or 
the custody or issue of such money or the audit of the accounts 
of the Union or of a State ; or (g) any matter incidental to any 
of the matters specified in sub-clauses (a) to (f). [Art. 110]. 


But a Bill shall not be deemed to be a Money Bill by reason 
only that it provides for the imposition of fines or other pecu- 
niary penalties, or for the demand or payment of fees for licences 
or fees for services rendered, or by reason that it provides for 
the imposition, abolition, remission, alteration or regulation of 
any tax by any local authority or body for local purposes. 

If any question arises whether a Bill is a Money Bill 
or not, the decision of the Speaker of the House of the People 
thereon shall be final. This means that the nature of a Bill 
which is certified by the Speaker as a Money Bill shall not be 
open to question either in a Court of law or in the either House 
or even by the President. 

When a Bill is transmitted to the Council of States or is 
presented for the assent of the President, it shall bear the 
endorsement of the Speaker that it is a Money Bill. As pointed 
out earlier (p. 159, ante), this is one of the special powers of 
the Speaker. 

The following is the procedure for the passing of Money 
Bills in Parliament : 

A Money Bill shall not be introduced in the Council of 
States. 

After a Money Bill has been passed by the House of the 
People, it shall be transmitted (with the Speaker's certificate 
that it is a Money Bill) to the Council of States for its recom- 
mendations. The Council of States cannot reject a Money Bill 
nor amend it by virtue of its own powers. It must, within a 
period of fourteen days from the date of its receipt of the Bill, 
return the Bill to the House of the People with its recommenda- 
lions and the House of the People may thereupon either accept 
or reject all or any of the recommendations of the Council of 
States. 

If the House of the People accepts any of the recommenda- 
tions of the Council of States, the Money Bill shall be deemed to 


have been passed by both Houses with the amendments recom- 
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mended by the Council of States and accepted by the House of 
the People. 

If the House of the People does not accept any of the recom- 
mendations of the Council of „States, the Money Bill shall be 
deemed to have been passed by both Houses in the form in 
which it was passed by the House of the People without any 
of the amendments recommended by the Council of States. 

If a Money Bill passed by the House of the People and 
transmitted to the Council of States for its recommendations is 
not returned to the House of the People within the said period 
of fourteen days, it shall be deemed to have been passed by both 
Houses at the expiration of the said period in the form in which 
it was passed by the House of the People [Art. 109]. 

Generally Speaking, a Financial Bill may be said to be any 

Money Bill and Fin- Bill which relates to Ievenue or expen- 
ancial Bill. diture. But its in a technical sense that 
the expression is used in the Constitution. 

I. Тһе definition of a "Money Bill’ is given in Art. 110 
and no Bill is a Money Bill unless it satisfies the requirements 
of this Article. It lays down that a Bill is a Money Bill if it 
contains only provisions dealing with all or any of the six 
matters specified in that Article or matters incidental thereto. 


These six specified matters have already been stated (p. 164 
ante). 


Р Financial Bills which do not receive the Speaker's 
Certificate аге or two classes. These are dealt with in Art. 117 
of the Constitution. - 

(i) To the first class belongs a Bill which contains any of 
the matters Specified in Art. 110 but does Not consist solely of 
those matters, for example, a Bill which contains a taxation 

. Clause, but does not deal solely with taxation [Art. 117(1)]. 
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ІШ. ‘The incidents of these three different classes of Bills 


are as follows— 

(i) A Money Bill cannot be introduced in the Council of 
States nor can it be introduced except on the recommendation 
of the President. Again the Council of States has no power to 
amend or reject such a Bill. It can only recommend amend- 


ments to the House of the People. 

(ii) A Financial Bill of the first class, that is to say, a Bill 
which contains any of the matters specified in Art. 110 but 
does not exclusively deal with such matters, has two features 
іп common with Money Bill, viz., that it cannot be introduced 
in the Council of States and also cannot be introduced except 
on the recommendation of the President. But not being а 
Money Bill, the Council of States has power to reject or amend 
such a Financial Bill as it has in the case of non-financial Bills 
subject to the limitation that an amendment other than for 
reduction or abolition of a tax cannot be moved in either House 
without the President's recommendation. Such a Bill has to be 
passed in the Council of States through three readings like ordi- 
nary Bills and in case of a final disagreement between the two 
Houses over such a Bill, the provision for joint sitting in Art. 
108 is attracted. Only Money Bills are excepted out of the 
provisions relating to a joint sitting [Art. 108(1)]. 

"This is the distinction between a Money Bill and a Finan- 
cial Bill of the first class. 

(ii) А Bill which merely involves expenditure and does 
not include any of the matters specified in Art. 110, is an 
ordinary Bill and may be initiated in either House and the 
Council of States has full power to reject or amend it. But 
it has only one special incident in view of the financial provi- 
sion (i.e. provision involving expenditure) contained in it, 
viz., that it must not be passed in either House unless the 
President has recommended the consideration of the Bill. In 
other words, the President's recommendation is not a condi- 
tion précedent to its introduction as in the case of Money Bills 
and other Financial Bills of the first class but in this case it 
will be sufficient if the President's recommendation is received 
before the Bill is considered. Without such recommendation, 
however, the consideration of such Bill cannot take place. 
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But for this Special incident, a Bill which merely involves 
expenditure is governed by the same procedure as an ordinary 
Bill, including the provision of a joint sitting in case of dis- 
agreement between the two Houses. 

ТЕ has already been made clear that any Bill, other than a 
Money Bill, can become a law only if it is agreed to by both 

^ Houses, with or without amendments. A 
Provisions for remoy- 4 : 
ing deadlock between machinery should then exist, for resolv- 
буо Houses of Parlia- ing a deadlock between the two Houses 
| if they fail to agree either as to the 
Provisions of the Bill as introduced or as to the amendments 
that may have been proposed by either House. 
(A) As regards Money Bills, the question does not arise, 


tion or suggestion for the. acceptance of the House of the 
People (see D. 165, ante). In case of disagreement, thus, the 
lower House has the plenary power to override the wishes of the 
upper House, i.e., the Council of States. 


(a) the Bill is rejected by the other House ; or 

(b) the Houses have finally disagreed as to the amend- 
ments to be made in the Bill ; or 

(с) more than Six months elapse from the date of the 
Teception of the Bill by the other House without 
the Ву being passed by it. 


| Хо such Notification can be made by the President if the 
Bill has alread р 


People ; but once the President has notified his intention to hold 
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_ Procedure at joint sit- As stated earlier, the Speaker will 
ting. preside at the joint sitting. 

There are restrictions on the amendments to the Bill which 
may be proposed at the joint sitting : E 

(a) If, after its passage in one House, the Bill has been 
rejected or has not been returned by the other House, causing 
the deadlock, only such amendments may be proposed at the 
joint sitting as are made necessary by the delay in the passage 


of the Bill. 
(b) If the deadlock has been caused because the other House 


has proposed amendments to which the originating House can- 
not agree, then (i) amendments necessary owing to the delay 
in the passage of the Bill, as well as (ii) other amendments 
as are relevant to the matters with respect to which the Houses 
have disagreed, may be proposed at the joint sitting. 

If at the joint sitting of the two Houses the Bill, with such 
amendments, if any, as are agreed to in joint sitting, is passed 
by a majority of the total number of members of both Houses 
present and voting, it shall be deemed for the purposes of this 
Constitution to have been passed by both Houses. 

'The President shall in respect of every financial year cause 
to be laid before both the Houses of Parliament a statement of 

n the estimated receipts and expenditure of 
Egal procedsre the Government of India for that year. 
This is known as the ''annual financial 

statement” (i.e. the ‘Budget’) [Art. 112]. 

The estimates of expenditure embodied in the annual finan- 
cial statement shall show separately—(a) the sums required to 
meet expenditure described by this Constitution as expenditure 
charged upon the Consolidated Fund of India ; and (b) the 
sums required to meet other expenditure proposed to be made 
from the Consolidated Fund of India. 

(a) So much of the estimates as relates to expenditure 
charged upon the Consolidated Fund of India shall not be sub- 
mitted to the vote of Parliament, but either House of Parlia- 


ment is competent to discuss any of those estimates, 

(b) So much of the estimates as relates to other expenditure 
shall be submitted in the form of demands for grants to the 
House of the People, and the House of the People shall have 
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power to assent, or to refuse to assent, to any demand, or to 
assent to any demand subject to a reduction of the amount 
specified therein. No demand for a grant shall however be made 
except on the recommendation of the President. 

In practice, the presentation of the Annual Financial State- 
ment is followed by a general discussion in both Houses of 
Parliament. Тһе estimates of expenditure, other than those 
which are charged, are then placed before the House of the 
People in the form of ‘demands for grants’. 


No money can be withdrawn from the Consolidated Fund 
except under an Appropriation Act, passed as follows : 

As soon as may be after the demands for grants have been 
voted by the House of the People, there shall be introduced a 
Bill to provide for the appropriation out of the Consolidated 
Fund of India of all moneys required to meet— 

(a) the grants so made by the House of the People ; and 
(b) the expenditure charged on the Consolidated Fund of India. 


This Bill will then be passed as a Money Bill, subject to 
this condition that no amendment shall be proposed to any such 
Bill in either House of Parliament which will have the effect of 
varying the amount or altering the destination of any grant so 


made or of varying the amount of any expenditure charged on 
the Consolidated Fund. 


The following expenditure shall be expenditure charged 
on the Consolidated Fund of India— 


(а) “һе emoluments and allowances of the President and 
other expenditure relating to his office; (b) the salaries and 
Expenditure charged allowances of the Chairman. and the 
edis y, Consolidated Deputy Chairman of the Council of States 
n. and the Speaker and the Deputy Speaker 

of the House of the People; (c) debt charges for which the 
Government of India is liable ; (d) (i) the salaries, allowances 
and pensions payable to or in respect of Judges of the Supreme 
Court ; (ii) the pensions payable to or in respect of Judges of 
the Federal Court ; (iii) the pensions payable to or in respect of 
Judges of any High Court; (е) the salary, allowances/ and 
pension payable to or іп respect of the Comptroller and Auditor- 
General of India ; (f) any sums required to satisfy any јиде- 
ment, decree or award of any court or arbitral tribunal ; (g) any 
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other expenditure declared by this Constitution or by Parlia- 
ment by law to be so charged. 
As has been already explained, financial business in Parlia- 
Relative parts played! ment starts with the presenting cf the 
by the two Houses in Annual Financial Statement. This State- 
Financial legislation. ment is laid by the President before both 
Houses of Parliament [Article 112]. After the Annual Finan- 
cial Statement is presented, there is a general discussion of the 
Statement as a whole in either House. ‘This discussion is to 
be a general discussion relating to a policy involving a review 
and criticism of the administration and a ventilation of the 
grievances of the people. No motion is moved at this stage nor 


is the Budget submitted to vote. 

(b) The Council of States shall have no further business 
with the Annual Financial Statement beyond the above general 
discussion. "The voting of the grants that is of the demands 
for expenditure made by Government is an exclusive business 
of the House of the People. In the House of the People, after 
the general discussion is over, the estimates are submitted in 
the form of demands for grants on the particular heads and it 
is followed by a vote of the House on each of the heads [Article 
113(2)]. 

(c) After the grants are voted by the House of the People, 
the grants so made by the House of the People as well as the 
expenditure charged on the Consolidated Fund of India are 
incorporated in an Appropriation Bill. It provides the legal 
authority for the withdrawal of these sums from the Consolidated 


Fund of India. 
Similarly, the taxing proposals of the budget are embodied 
in another Bill known as the Annual Finance Bill. 


Both these Bills being Money Bills, the special procedure 
relating to Money Bills shall have to be followed. It means that 
they can be introduced only in the House of the People and after 
each Bill is passed by the House of the People, it shall be trans- 
mitted to the Council of States which shall have the power only 
to make recommendations to the House of the People within а” 
period of 14 days but no power of amending of rejecting the Bill. 
It shall lie at the hands of the House of the People to accept or 


teject the recommendations of the Council of States. In either 
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case the Bill will be deemed to be passed as soon as the House 
of the People decides whether it would accept or reject any 
of the recommendations of the Council of States and thereafter 
the Bill becomes law on receiving the assent of the President 
[see p. 166, ante]. 


The financial system consists of two branches—revenue and 
expenditure. 


(i) As regards revenue, it is expressly laid down by our 
Constitution [Art. 265] that no tax shall be levied or collected 
Parliament's control €XCept by authority of law. The result 
over the financial sys- is that the executive cannot impose any 
keur tax without legislative sanction. If any 
tax is imposed without legislative authority, the aggrieved 
person can obtain his relief from the courts of law. 

(ii) As regards expenditure, the pivot of parliamentary 
control is the Consolidated Fund of India. ‘This is the reservoir 
into which all the revenues received by the Government of India 
as well as all loans raised by it are paid and the Constitution 
provides that no moneys shall be appropriated out of the 
Consolidated Fund of India except in accordance with 
[Art..266(3)]. ‘This law means an Act of А. 
in conformity with Article 114. 
charged on the Consolidated Fund of India or it is an amount 
voted by the House of the People, no money can be issued out 
of the Consolidated Fund of India unless the expenditure is 
authorised by an Appropriation Act. 
that the executive cannot spend the 
parliamentary sanction. 


law 
ppropriation passed 
Whether the expenditure is 


It follows, accordingly, 
public revenues without 


While ап Act of Appropriation ensures that there cannot 
be any expenditure of the public revenues without the sanction 
of Parliament, Parliament's control over the expenditure cannot 
be complete unless it is able to ensure economy in the volume 
of expenditure, On this point, however, a reconciliation has 
to be made between two conflicting principles, namely, the need 
for Parliamentary control and the responsibility of the Govern- 
ment in power for the administration and its policies. 

The Government has the sole initiati 
policies and in presentin 
policies ; 


ve in formulating its 
& its demands for carrying out those 
Parliament can hardly refuse such demands or make 
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drastic cuts in,such demands without reflecting on the policy 
and responsibility of the Government in power. Nor is it 
expedient to suggest economies in different items of the ехреп-* 
diture proposed by the Government when the demands are 
presented to the House for its vote, in 
беш te on Esti- view of the shortage of time at its dispo- 
i sal. The scrutiny of the expenditure pro- 
posed by the Government is, therefore, made by the House in the 
informal atmosphere of a Committee, known as the Committee on 
Estimates. After the Annual Financial Statement is presented 
before the House of the People, this Committee of the House, 
annually constituted, examines the estimates, in order to: 

(a) report to the House what economies, improvements in 
organisation, efficiency or administrative reform, consistent 
with the policy underlying the estimates, may be effected ; 

(b) suggest alternative policies in order to bring efficiency 
and economy in administration ; 

(с) examine whether the money is well laid out within the 
limits of the policy implied in the estimates ; 

(d) suggest the form in which estimates are to be presented 
to Parliament. 


Though the report of the Estimates Committee is not 
debated in the House, the fact that it carries on its examination 
throughout the year and places its views before the members of 
the House as a whole exerts a satutary influence in checking 
Governmental extravagance in making demands in the coming 
year, and in moulding its policies without involving a friction 
іп the House. 


Тһе third factor to be considered is the system of parlia- 
ary control to ensure that the expenditure sanctioned by 
Parliament has actually been spent in terms of the law of Parlia- 
ment, that is, the Appropriation Act or Acts. The office of the 
Comptroller and Auditor-General is the fundamental agency 
helps Parliament in this work. The Comptroller and 
1 is the guardian of the public purse and it is 
his function to see that not a farthing of it is spent without 
the authority of Parliament. It is the business of the Comp 
troller and Auditor-General to audit the accounts of the Union 
at the expenditure incurred has been 


ment 


which 
Auditor-Genera 


and to satisfy himself th 
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sanctioned by Parliament and that it has taken place in con- 
formity with the sanction of Parliament. Тһе Comptroller and 
Auditor-General then submits his report of audit relating to the 
accounts of the Union to the President who has to lay it before 
each House of Parliament. 


After the report of the Comptroller and Auditor-General is 
laid before Parliament, it is examined by the Public Accounts 
t . Committee. Though this is a Committee 
ов of Public ор the House of the People (having 15 
members from that House), by an agree- 
ment between the two Houses, seven members of the Council 
of States are also associated with this Committee, in order to 
strengthen it. 

In scrutinising the Appropriation Accounts of the Соу- 
ernment of India and the report of the Comptroller and Auditor- 
General thereon, it shall be the duty of the Committee on Public 
Accounts to satisfy itself— 


(a) that the moneys shown in the accounts as having been 
disbursed were legally available for and applicable to the service 
ог purpose to which they have been applied or charged ; 

(b) that the expenditure conforms to the authority which 
governs it ; and j 

(c) that every re-appropriation has been made in accord- 


ance with the provisions made in this behalf under rules framed 
by competent authority. 


This Committee, in short, . scrutinises the report of the 
Comptroller and Auditor-General іп details and then 
submits its report to the House of the People so that the 


irregularities noticed by it may be discussed by Parliament and 
effective steps taken, 


m moneys received by or on behalf of the Government of 
India will be credited to either of two funds—the Consolidated 
Fund of India, or the ‘public account’ of India. Thus, 


(a) Subject to the assignment of certain taxes to the States, 
all revenues received by the Government of India, all loans 
raised by that Government and all moneys received by that Goy- 
ernment in repayment of loans shall form one consolidated fund 
to be entitled ‘‘the Consolidated Fund of India.” 
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(b) АП other public moneys received by or on behalf of 
the Government of India shall be credited to the Public Account 
of India [Art. 266], e.g., moneys received by an officer or Court 
in connection with affairs of the Union [Art. 284]. 

No money out of the Cossolidated Fund of India (or,of a 
State) shall be appropriated except in accordance with a law 
of Appropriation. Тһе procedure for the passing of an Appro- 
priation Act has been already noted (p. 171, ante). 

(c) Art. 267 of the Constitution empowers Parliament and 
the Legislature of a State to create a ‘Contingency Fund’ for 
India or for a State, as the case may be. The ‘Contingency 
Fund’ for India has already been constituted by the Contin- 
gency Fund of India Act, 1950. The Fund will be at the dis- 
posal of the Executive to enable advances to be made, from 
time to time, for the purpose of meeting unforeseen expendi- 
ture, pending authorisation of such expenditure by the Legis- 
lature by supplementary, additional or excess grants. The 
amount of the Fund is subject to be regulated by the appro- 
priate Legislature. 

The custody of the Consolidated Fund of India and the 
Contingency Fund of India, the payment of moneys into such 
Funds, the withdrawal of moneys therefrom, the custody of 
public moneys other than those credited to such Funds, their 
payment into the public account of India and the withdrawal 
of moneys from such account and all other matters connected 
with or ancillary to matters aforesaid shall be regulated by law 
by Parliament, and, until provision in that behalf is 50 made, 
shall be regulated by rules made by the President [Art. 286]. 


REFERENCES ^ 


1. The first general election under the Constitution took place in the 
winter of 1951-52. Е у Y) 
"The first Lok Sabha, which held its first sitting on 13-5-52, was 


dissolved by the President оп 4-4-57. f а 
pons second general election was held in the winter of 1956-57, 


and the second Lok Sabha held its first sitting on 10-5-57. 

The Council of States was first constituted on 3-4-52 and it held 
its first sitting on 13-5-52, and the retirement of the first batch of 
one of the members of the Council took place on 2-4-54. 

S. 27 A, 27 H of the Representation of the People Act, 1950. 
Тһе actual number of members of the House at the end of 1957 is 


given in Table VI. 


XN 
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4. 
5. 
6. 


The Constitution (Application to Jammu and Kashmir) Order, 1954. 
Representation of the People Act, 1950, as adapted in 1956. 
But so long as Parliament does not legislate under Art. 105 (3), the 


immunity should be for a period of forty days before and after a 
sitting, according to the privilege in the House of Commons. 
May, Parliamentary Practice, 15th Ed., p. 109. 

Except in the case of Bills for the amendment of the Constitution 


[Art. 368], all Bills and other questions before each House are 
passed or carried by a simple majority [Art. 100 (1)]. 


Out of 68 Bills assented to by the President in 1954, no less than 
24 were certified as Money Bills. 


12 
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PART THREE 
GOVERNMENT OF THE STATES 


CHAPTER XII 
THE STATE EXECUTIVE 


^ 

1. The General Structure. 

As stated at the outset, our Constitution provides for a 
federal government, having separate systems of administration 
for the Union and its Units, namely, the States. The Consti- 
tution contains provisions for the governance of both. It lays 
down a uniform structure for the State Government, in Part VI 
of the Constitution, which is applicable to all the States, save 
only the State of Jammu & Kashmir which has a separate 
Constitution for its State Government, for reasons which will 
be explained later on. 

Broadly speaking, the pattern of Government in the States 
is the same as that for the Union, namely, a parliamentary 
system,—the executive head being a constitutional ruler who 
is to act according to the advice of Ministers responsible to the 
State Legislature (or its popular House, where there are two 


Houses). 


2. The Governor. 

At the head of the executive power of a State is the Gov- 
or just as the President stands at the head of the executive 
Pis d power of the Union. The executive 

б power of the State is vested in the Gov- 
ernor and all executive action of the State has to be taken in 
the name of the Governor. Normally, there shall be a Governor 
for each State, but the Constitution (Seventh Amendment) Act 

1956, makes it possible to appoint the same person as the Gov- 
ernor for two or more States [Art. 153]. 

The Governor of a State is not elected but is appointed 

Appointment and term by the President and holds his office at 
of office of Governor. the pleasure of the President. Any 
citizen of India over 35 years of age is eligible for the office 
but he must not hold any other office of profit, nor be a Member 
of the Legislature of the Union or of any State [Art. 158] 
There is no bar to the selection of a Governor from amongst 


ern 
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members of Legislature but if a Member uf Legislature is 
appointed Governor, he ceases to be a Member immediately 
upon such appointment. 

Тһе normal term of a Governor's office shall be five years, 
but it may be terminated earlier, by— 


(i) Dismissal by the President, at whose ‘pleasure’ he holds 
the office [Art. 156(1)] ; (ii) Resignation [Art. 156(2)]. 

The grounds upon which a Governor may be removed by 
the President are not laid down in the Constitution, but it is 
obvious that this power will be sparingly used to meet with 
cases of gross delinquency, such as bribery, corruption, treason 
and the like or violation of the Constitution. 


There is no bar to a person being appointed Governor more 
than once. 


A Governor gets a monthly emolument of Rs. 5,500/-, 
together with the use of an official residence free of rent and 
Я also such allowances and privileges as 

Sy ee of Gover- Were enjoyed by a Provincial Governor 
at the commencement of the Constitution. 

Power is given to Parliament to make a law relating to these 
matters, subject to the condition that the emolument and allow- 


ances of a Governor shall not be diminished during his term of 
office [Art. 158(3)(4)]. 


The Governor has no diplomatic or military powers like 


if pits the President, but he possesses execu- 
ecg. On Іше Gover tive, legislative and judicial powers ana- 
ғ logous to those of the President. 


I. Executive.—Apart from the power to appoint his Coun- 
cil of Ministers, the Governor has the power to appoint the 
Advocate-General and the Members of the State Public Service 
Commission, ‘The Ministers as well as the Advocate-General 
hold office during the pleasure of the Governor, but the 
Members of the State Public Service Commission cannot be re- 
moved by him ; they can be removed only by the President on 
the report of the Supreme Court and, in some cases, on the 
happening of 


Certain disqualifications [Art. 317]. 
The Governor has no 


High Court but he is entitl 


Сн. XII] THE STATE EXECUTIVE 181 


Like the President, the Governor has the power to nominate 
members of the Anglo-Indian community to the Legislative 
Assembly of his State, if he is satisfied that they are not ade- 
quately represented in the Assembly ; but while the President's 
corresponding power with rega?d to the House of the People is 
limited to a maximum of two members only, in the case of the 
Governor the Constitution does not specify any maximum 
number but leaves it to the discretion of the Governor to 
nominate ‘‘such number of members of the community as he 


considers appropriate" [Art. 333]. 

As regards the upper Chamber of the State Legislature (in 
States where the Legislature is bicameral), namely, the Legis- 
lative Council, the Governor has a power of nomination of 
members corresponding to the power of President in relation to 
the Council of States, and the power is similarly exercisable in 
respect of ‘persons having special knowledge or practical 
experience in respect of matters such as literature, science, art, 
co-operative movement and social service" [Art. 171 (5)]. 
It is to be noted that ‘co-operative movement’ is not included 


jn the corresponding list relating to the Council of States. 


IL Legislative.—As regards legislative powers, the 
Governor is a part of the State Legislature [Art. 168] just as 
the President is a part of Parliament. Again, he has a right of 
sing and sending messages to, and of summoning, pro- 
roguing and dissolving, the State Legislature, just as the 
President has in relation to Parliament. Не also possesses а 
similar power of causing to be laid before the State Legislature 
nancial statement [Art. 202] and of making 
d recommending ‘Money Bills’ [Art. 207]. 
to? over State legislation and of making 
ЈЕ with separately. 


addres 


the annual fi 
demands for grants an 
у His powers of ‘ve 


Ordinances are being dea 
ІП. Judicial.—The Governor has the power to grant 


pardons reprieves, respites, ог remission of punishments or to 
suspend, remit or commute the sentence of any person convicted 
of any offence against any law relating to a matter to which the 
executive power of the State extends. [Art. 161]. This has 
been fully dealt with at pp. 133-4, ante. 

IV. Emergency Power.—The Governor has no emergency 
powers to meet the situation arising from external or internal 
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aggression as the President has, but he has the power to make 
а report to the President whenever he is satisfied that a situa- 
tion has arisen in which the government of the State cannot 
be carried on in accordance with the provisions of the Consti- 
tution [Art. 356], thereby invitng the President to assume to 
himself the functions of the Government of the State or any of 
them. 


3. The Council of Ministers. 


As has already been stated, the Governor is a constitutional 
head of the State executive, and has, therefore, to act on the 
advice of a Council of Ministers [Art. 163]. The provisions 
relating to the Council of Ministers are, therefore, subject to 
exceptions to be stated presently, similar to those relating to the 
Council of Ministers of the President. 

At the head of the State Council of Ministers is the Chief 

Appointment of Coun- Minister (corresponding to the Prime 
cil of Ministers. Minister of the Union)  'The Chief 
Minister is appointed by the Governor, while the other 
Ministers are appointed by the Governor on the advice of the 
Chief Minister.! The Council of Ministers shall be collectively 
responsible to the Legislative Assembly of the State and indivi- 
dually responsible to the Governor. Any person may be 


or does not remain, for a period of Six consecutive months, a 
Member of the State Legislature. The salaries and allowances 
of Ministers are Soverned by laws made by the State Legis- 
lature [Art. 164]. 

It may be said that, in general, the relation between the 
Governor and his ministers is the same as that between the 
President and his ministers [see p. 119, ante], with this impor- 

Relationship between tant difference that while the Constitution 
Minis 2 and his does not empower the President to 
exercise any function ‘in his discretion.’ 
3 егпог to exercise some functions "in his 
discretion. In this respect the principle of Cabinet responsibi- 
lity in the States differs from that in the Union. 

Article 163(a) Says— 


it authorises the Соу, 


"There shall be а Council of Ministers... . to aid and advise the 
Governor in exercise of his functions, ехсері-іп so far as he is ог 
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under this Constitution required to exercise his functions or any of 
them in his discretion." 


In the exercise of these functions, the Governor will not be 
required to act according to the advice of his ministers or even 
to seek such advice. Again, Sf any question arises whether 
any matter is or is not a matter as regards which the Governor 
is not required by the Constitution to act in his discretion, the 
decision of the Governor shall be final, and the validity of any- 
thing done by the Governor shall not be called into question on 
the ground that he ought or ought not to have acted in his 
discretion [Art. 163]. 

The functions which are specifically required by the Consti- 
tution to be exercised by the Governor in his discretion are— 


(a) Paras. 9 and 18 of the 6th Schedule provide that until 
a notification is issued under those paragraphs, the Governor 
of Assam shall carry on the administra- 
tion of a tribal area specified in Part B, 
resident, and acting in his discretion. He 
rtain disputes, acting in his discretion. 


Discretionary func- 
tions of Governor. 


as the ‘agent’ of the 19 
will also determine се 

(b) Article 239(2) authorises the President to appoint the 
Governor of a State as an Administrator of an adjoining Union 
Territory and provides that where a Governor is so appointed, 
he shall exercise his functions as such Administrator ‘‘indepen- 


dently of his Council of Ministers". 

In view of the responsibility of the Governor to the 
President and of the fact that the Governor's decision as to 
whether he should act in his discretion in any particular matter 
is final, it would be possible for a Governor to act without 
ministerial advice in certain other matters, according to the 


circumstances, even though they are not specifically mentioned 


in the Constitution as discretionary functions. 

(i) As an instance to the point may be mentioned the 
making of a report to the President under Art. 356, that a 
situation has arisen in which the government of the State cannot 
be carried on in accordance with the provisions of the Consti- 
tution. Such a report may sometimes be against a Ministry in. 
power,—for instance, if it attempts to misuse its powers to 
subvert the Constitution. It is obvious that in such cases the 


` 
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report cannot be made according to ministeria! advice. No. such 
advice, again, will be available where one Ministry has resigned 
and another alternative Ministry cannot be formed. Тһе mak- 
ing of a report under Art. 356, thus, must be regarded as a 


furction to be exercised by Ше Governor in the exercise of his 
discretion. 


Obviously, the Governor is also the medium through whom 
the Union keeps itself informed as to whether the State is com- 


plying with the Directives issued by the Union from time to 
time. 


(ii) Next, when such a Proclamation as to failure of the 
constitutional machinery in the State is made by the President, 
the Governor acts as the agent of the President as regards those 
functions of the State Government which have been assumed 
by the President under the Proclamation [Art. 356(1) (a)]. 


(iii In some other matters, such as the reservation of a 
Bill for consideration of the President, the Governor may not 
always be in agreement with his Council of Ministers, parti- 


cularly when the Governor happens to belong to a party other 
than that of the Ministry. In such cases, 


Tt is obvious that as re 


) gards matters оп which the Governor 
15 empowered to act in his 


discretion (that is, without consulting 
President's control his Council of Ministers), the Governor 


over the Governor, Wil be under the complete control of 
the President, 


ards other matters 


у Ав те ; however, though the President 
will have 


confidence of the 
of course, the President may 


affairs in the States through th 


State Legislature, though, 
keep himself informed of the 
€ reports of the Governor. 
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4. The Advocete-General. 
Each State shall have an Advocate-General for the State, 
au official corresponding to the Attorney-General of India, and 
Advocate-General. having similar functions (as given at 
p. 146, ante), for the State." He shall be appointed by the 
Governor of the State and shall hold office during the pleasure 
of the Governor. Only a person who is qualified to be a Judge 
of a High Court can be appointed Advocate-General. Не 


receives such remuneration a5 the Governor may determine. 


He shall have the right to speak and to take part in the 


proceedings of, but no right to vote in, the Houses of the 


Legislature of the State [Art. 165]. 


REFERENCES 


1. Ministers of a State receive such salaries and allowances as are 
determined by the State Legislature from time to time [Art. 164 (5)]. 


CHAPTER XIII 


THE STATE LEGISLATURE 


Though a uniform pattern of Government is prescribed for 

the States, in the matter of the composition of the Legislature 
аталық) the Constitution makes a distinction 
ЕОНИ SPEC and between the bigger and the smaller 
States. While the Legislature оҒ every 

State shall consist of the Governor and the House or Houses 
of the States, in some of the States, the Legislature shall consist 
of two Houses, named the Legislative Assembly and the Legis- 
lative Council, while in the rest, there shall be only one House 
namely, the Legislative Assembly [Art. 168]. у 


Since the Constitution (Seventh Amendment) Act, 1956 and 
the Legislative Councils Act, 1957, the number of States having 
two Houses is ten. These are Andhra Pradesh ; a 
Bombay ; Madhya Pradesh ; Madras ; Mysore ; Punjab 3 Uttar 
Pradesh ; West Bengal [Art. 168]. To these must Ты да 
Jammu & Kashmir, which has adopted a bicameral Legislature 
by her own State Constitution. У i 


у 
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It follows that in the remaining States of Assam, Kerala, 
Orissa and Rajasthan, the Legislature will be unicameral, that 
is, consisting of the Legislative Assembly only [Art. 168]. 
But the above list is not permanent in the sense that the 
Constitution provides for the abolition of the Second Chamber 

Creation and abolition (that is the Legislative Council) in a 
of Second Chambers in State where it exists as well as for the 
States. creation of such a chamber in a State 
where there is none at present, by a simple procedure which 
does not involve an amendment of the Constitution. ‘The pro- 
cedure is a resolution of the Legislative Assembly of the State 
concerned passed by a special majority (that is, a majority of 
the total membership of the Assembly not being less than two- 


third of the members actually present and voting), followed by 
an Act of Parliament. 


This apparently extraordinary provision was made for the 
States (while there Was none corresponding to it for the Union 
Legislature) in order to meet the criticism, at the time of the 
making of the Constitution, that some of our S 
Doorer resources, could ill afford to hav 
two Chambers. ‘This device was 
enable each State to have a second 
to its own wishes. It is interesting 


Legislative Councils Act, 1957 by Parliament. 


The size’ of the Legislative Council shall vary with that of 
the islati i - 

Composition of the ‘HS Legislative Assembly, the member. 
Legislative Council. ship of the Council being not more than 
one-third of the membership of the Legis- 


This provision has been 
Upper House (the Council) may 


The system о 


5 f composition of the Council as laid down in 
the Constitution i 


, the composition s 
Constitution, which is as follows : 
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and partly elected body,—the election being an indirect one and 
in accordance with the principle of proportional representation 
by the single transferable vote. 'The members being drawn from 
various sources, the Council shall have a variegated composition. 

Broadly speaking, 5/6 of the total number of membero of 
the Council shall be indirectly elected, and % will be nominated 
by the Governor. Thus,— 

(a) % of the total number of members of the Council 
shall be elected by electorates consisting of members of local 
bodies, such as municipalities, district boards. 

(b) 3s shall be elected by electorates consisting of 
graduates of three years’ standing residing in the State. 

(c) 1% shall be elected by electorates consisting of persons 
engaged for at least three years in teaching in educational insti- 
tutions within the State, not lower in standard than secondary 


schools. 
(d) % shall be elected by members of the Legislative 


Assembly from amongst persons who are mot members of the 


Assembly. 
(e) The remainder shall be nominated by the Governor 


from persons having knowledge or practical experience in respect 

of such matters as literature, science, art, co-operative movement 
and social service. 

The Legislative Assembly of each State shall be composed 

of members chosen by direct election on 

Composition of the : M 
Legislative Assembly. the basis of adult suffrage from territorial 
constituencies. The number of mem- 


bers! of the Assembly shall be not more than 500 nor less than 


60. 
‘There shall be a proportionately equal representation accord- 


ing to population in respect of each territorial constituency with- 
in a State. There will be a readjustment by law of Parliament, 
upon the completion of each census [Art. 170]. 

As stated already, the Governor has the power to nominate? 
such number of members of the Anglo-Indian community as 
he deems fit, if he is of opinion that they are not adequately 
represented in the Assembly [Art. 333]. Such reservation will 
cease on the expiration of 10 years from the commencement of 


the Constitution [Art. 334]. 
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2 eoi ive n- 
Duration of the Le- , The duration of the Legislative Assen 
gislative Assembly. bly is five years, but— 


(i) It may be dissolved sooner than five years, by the 
Governor. 


2 (ii) The term of five years may be extended in case of a 
Proclamation of Emergency by the President. In such a case, 
the Union Parliament shall have the power to extend the life 
of the Legislative Assembly up to a period not exceeding six 
months after the Proclamation ceases to have effect, subject to 
the condition that such extension shall not exceed one year at 
a time [Art. 172(1)]. 


The Legislative Council shall not be subject to dissolution. 

But one-third of its members shall 

guis Ru fee Le- retire on the expiry of every second year 

[Art 172(2)]. It will thus be a perma- 

nent body like the Council of States (все p. 154, ante), only a 
fraction of its membership being changed every third year. 


А Legislative Assembly shall have its Speaker and Deputy 
Speaker, and a Legislative Council shall have its Chairman and 
Deputy Chairman, and the provisions relating to them are 


analogous to those relating to the corresponding officers of the 
Union Parliament (pp. 158-9, ante). 


Qualifications for mem. A person shall not be qualified to be 
bership of the State Le- chosen to fill a seat in the Legislature of 
sislature. a State unless he— 

(a) is a citizen of India ; 

(b) is, in the case of a seat in the 
less than twenty-five years of age and 
the Legislative Council not less than 


thirty years of age ; and 
. (©) possesses Such other qualifications as may be prescribed 
in that be 


half by or under any law made by Parliament 
[Art. 173]. 


Legislative Assembly, not 
; in the case of a seat in 
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the disqualificatións laid down in Art. ]02 relating to member- 
ship of either House of Parliament. 

А person shall be disqualified for being chosen as, and for 
being a member of the Legislative Assembly or Legislative 
Council of a State if he— | 

(а) holds any office of profit under the Government of 
India or the Government of any State, other than that of a 

Minister for the Indian Union or for a 

Disqualifications for State or an office declared by a law of 
membership. $ 4 

the State not to disqualify its holder 

(many States have passed such laws declaring certain offices to 

be offices the holding of which will not disqualify its holder for 
being a member of the Legislature of that State) ; 

(b) is of unsound mind as declared by a competent court ; 

(c) is an undischarged insolvent ; 

(d) is not a citizen of India or has voluntarily acquired the 
citizenship of a foreign State or is under any acknowledgment 
or allegiance or adherence to a foreign State ; 

(e) is so disqualified by or under any law made by Parlia- 
ment (in other words the law of Parliament may disqualify a 
person for membership even of a State Legislature, on such 
grounds as may be laid down in such law). Thus, the Repre- 
sentation of the People Act, 1951 has laid down some grounds 
of disqualification, e.g., conviction by a court, having been 
found guilty of a corrupt or illegal practice in relation to election, 
being a director or managing agent of a corporation in which 
Government has a financial interest—under conditions laid down 
in that Act. 

Art. 192 lays down that if any question arises as to whether 
a member of a House of the Legislature of a State has become 
subject to any of the disqualifications mentioned above, the 
question shall be referred to the Governor of that State for 
decision who will act according to the opinion of the Election 
Commission. His decision shall be final and not liable to be 
questioned in any court of law. 

Тһе legislative procedure in a State Legislature having two 

Legislative procedure Chambers d broadly similar to that in 
in a State having bi- Parliament, save for differences on certain 
cameral Legislature. points to be explained presently. 
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I. As regards Mouey Bills, the position is the same. Тһе 
Legislative Council shall have no power save to make recom- 
mendations to the Assembly for amendments or to withhold the 
Bill for a period of 14 days from the date of its receipt of the 
Bili. In any case, the will of the Assembly shall prevail, and 
the Assembly is not bound to accept any such recommendations. 


П. As regards Bills other than Money Bills, too, the only 
power of the Council is to interpose some delay in the passage 
Legislative - Council Of the Bill for a period of time (3 months) 
compared with Council which is, of Course, larger than in the 
of States. case of Money Bills. The Legislative 
Council of a State, thus, shall not be a revising but a mere 
advisory or dilatory Chamber. If it disagrees to such a Bill, 
the Bill must have a second journey from the Assembly to 
the Council, but ultimately the view of the Assembly shall 
prevail and in the second journey, the Council shall have no 
power to withhold the Bill for more than a month. 


Herein the procedure in a State Legislature differs from 
that in the Union Parliament, and it renders the position of 
the Legislative Council even weaker than of the Council of 
States. The difference is as follows : 


While disagreement between the two Houses of the Union 


Parliament is to be resolved by a joint sitting, there is no such 


Provisions for reso]. Provision for solving differences between 
ing deadlock between the two Houses of the State Legislature,— 
two Houses. : ^ 2 
in this latter case, the will of the lower 
House, viz., the Assembly shall ultimately prevail and the 
Council Shall have no more power than to interpose some delay 
in the passage of the Bill to which it disagrees. 
This difference of tr 
adoption of two di 


will ultimately have an upper 
majority at the joint sitting. 
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(b) As regards the two Houses of the State Legislature, how- 
ever, the Constitution of India adopts the English system 
founded on the Parliament Act, 1911, viz., that the Upper House 
must eventually give way to the Lower House which represents 
the will of the people. Under this system, the Upper House has 
no power to obstruct the popular House other than to effect 
some delay. ‘This democratic provision has been adopted in our 
Constitution in the case of the State Legislature in as much as 
in this case, no question of federal importance of the Upper 
House arises. 

The provisions as regards other than Money Bills may now 
be summarised : : 

(a) Union Parliament—If a Bill (other than a Money ВШ) 
is passed by one House and (i) the other House rejects it or does 

Comparison) of proce: not return it within 6 months or (ii) the 
dure in Parliament and two Houses disagree as to amendments, 
State Legislature. the President may convene a joint sitting 
of the Houses, for the purpose of finally deliberating and 
voting on the Bill. At such joint sitting, the vote of the 
majority of both Houses present and voting shall prevail and the 
Bill shall be deemed to have been passed by both Houses with 
such amendments as are agreed to by such majority ; and the 
Bill shall then be presented to the President for his assent 
[Art. 108]. 

(b) State Legislature—If a Bill (other than a Money Bill) 
is passed by the Legislative Assembly and the Council (i) rejects 
the Bill, or (ii) passes it with such amendments as are not 
agreeable to the Assembly ; or (iii) does not pass the Bill within 
3 months from the time when it is laid before the Council,— 
the Legislative Assembly may again pass the Bill with or 
without further amendments, and transmit the Bill to the Council 
again. 

If on this second occasion, the Council—(a) again rejects 
the Bill, or (b) proposes amendments, or (c) does not pass it 
within one month of the date on which it is laid before the 
Council, the Bill shall be deemed to have been passed by both 
Houses, and then presented to the Governor for his assent. 

In short, in the State Legislature, a Bill as reeards which 
the Council does not agree with the Assembly shall have two 
journeys from the Assembly to the Council. In the first journey, 
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the Council shall not have the power to withhold the Bill for 
more than 3 months and in the second journey, not more than 
1 month, and at the end of this period, the Bill shall become 
law over the head of the Council, even though it remains al- 
together inert [Art. 197]. е 

When a ЫШ is presented before the Governor after its 
passage by the Houses of the Legislature, it will be open to the 
Governor to take any of the following steps: 

(a) He may declare his assent to the 
ә in which case, it would become a 
law at once ; or, 

(b) He may declare that he witholds his assent to the Bill, 
in which case the Bill fails to become a law ; or, 

(c) He may, in the case of a Bill other than a Money Bill, 
return the Bill for reconsideration to the Houses (or the House 
where the Legislature is unicameral), with a message, but if the 
Bill is again passed by the Legislature with or without amend- 
ment, it would be obligatory upon the Governor to give his 
assent to the Bill, which will thereupon become law 3:015 

(d) The Governor may reserve a Bill for the consideration 
of the President. In one case reservation is compulsory, viz., 
where the law in question would derogate from the powers of 
the High Court under the Constitution. 

In the case of a Money Bill, so reserved, the President may 
either declare his assent or withold his assent. But in the case 
of a Bill, other than a Money Bill, the President may, instead of 
declaring his assent or refusing it, direct the Governor to return 
the Bill to the Legislature for reconsideration. In this latter case, 
the Legislature must reconsider the Bill within six months and if 
it is passed again, the Bill shall be presented to the President 


5 у obligatory upon the President to 
give his assent in this case too (Art. 201). 


Governor's power of Bill 
veto. 


at his hands for an indefi 
his mind. 
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It should alsc be noted that there is a third alternative for 
the President, which has been demonstrated recently in the case 
of the Kerala Education Bill, viz., that when a reserved Bill is 
presented to the President he may, for the purpose of deciding 
whether he should assent or refuse his assent to, or return “һе 
Bill, refer the Bill to the Supreme Court, under Article 143, 
for its advisory opinion where any doubts as to the constitu- 


| 


tionality of the Bill arise in the President's mind. 


Veto powers of Pre- 


The veto powers of the President and 


sident and Governo, Governor may be presented graphically, 


compared. 


President 


(A) 1. May assent to the 
Bill passed by the Houses of 
Parliament. 

2. May declare that he 
withholds his assent, in which 
case, the Union Bill fails to 
become law. 


3. In case of a Bill other 
than a Money Bill, may return 
it for reconsideration by Parlia- 
ment, with a message to both 
Houses. If the Bill is again 
passed by Parliament, with or 
without amendments, апа 
again presented to President, 
the President shall have no 
other alternative than to de- 


clear his assent to it. 


13 


as follows : 


Governor 


1. May assent to the Bill 
passed by the State Legisla- 
ture. 

2. May declare that he 
withholds his assent to the 
Bill, in which case it fails to 
become law. 

3. In case of a Bill other 
than a Money Bill, may 
return it for consideration by 
the State Legislature, with a 
message. If the Legislature 
again passes the Bill with or 
without amendments, Gov- 
ernor shall have no other al- 
ternative than to declare his 
assent to it. 


4. Instead of either assent- 
ing to, withholding assent 
from, or returning the Bill for 
reconsideration by the State 
Legislature, Governor may 
reserve a Bill for consideration 
of ‘the President, in any case 
he thinks fit. 
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President 


(B) In the case of a State 
Bill reserved by the Governor 
for the President's considera- 
tion (as stated in para. 4 of 
col. 2), 


(a) If it isa Money Bill, the 
President may either declare 
that he assents to it or with- 
holds his assent to it. 


(b) If it is a Bill other than 
а Money Bill, the President 
may— 

(i) declare that he assents to 
it or that he withholds his 
assent from it, or 


(ii) return the Bill to the 
State Legislature with a mess- 
аве for reconsideration, іп 
Which case, the State Legis- 
lature must reconsider the Bill 
within six months, and if it is 
Passed again, with Or with- 
out amendments, it must be 
again Presented, direct, to the 
President for his assent, but the 
President is not bound to give 
his assent, even though the 
Bill has been passed by the 
State Legislature, for 4 зесопа 
time. 
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Governor 


Such reservation is, however, 
obligatory if the Bill is so much 
derogatory to the powers of the 
High Court that it would en- 
danger the constitutional posi- 
tion of the High Court, if the 
Bill became law. 


Once the Governor reserves 
a Bill for the President's con- 
sideration, the subsequent en- 
actment of the Bill is in the 
hands of the President and the 
Governor shall have no further 
part in its career. 
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The Governor's power to make Ordinances [Art. 213], 
having the force of an Act of the State Legislature, is similar 
to the Ordinance-making power of the President (see p. 131, 
ante), in the following respects : 

(a) The Governor shall have this power 
Ordinance-making only when the Legislature, or both 
power of Governor. x : 2 
Houses thereof, are not in session ; 

(b) It is not a discretionary power, but must be exercised 
with the aid and advice of ministers ; 

(c) The Ordinance must be laid before the State Legisla- 
ture when it re-assembles, and shall automatically cease to have 
effect at the expiration of 6 weeks from the date of re-assembly, 
unless disapproved earlier by that Legislature. 

(d) The Governor himself shall be competent to withdraw 
the Ordinance at any time. 

(е) The scope of the Ordinance-making power of the Gov- 
ernor is co-extensive with the legislative powers of the State 
Legislature, and shall be confined to the subjects in Lists II 
and III of Sch. VII. 

But as regards repugnancy with a Union law relating to a 
concurrent subject, the Governor's Ordinance will prevail not- 
withstanding repugnancy, if the Ordinance had been made in 
pursuance of ‘instructions’ of the President. 

“The peculiarity of the Ordinance-making power of the 
Governor is that he cannot make Ordinances without 
‘instructions’ from the President, if— 

(a) a Bill containing the same previsions would under this 
Constitution have required the previous sanction of the President 
for the introduction thereof into the Legislature? ; or (b) the 
Governor would have deemed it necessary to reserve a Bill 
containing the same provisions for the consideration of the 
President ; or, (c) ап Act of the Legislature of the State con- 
taining the same provisions would under this Constitution have 
been invalid unless, having been reserved for the consideration 
of the President, it had received the assent of the President? 
[Art. 213]. 

Ordina ее "The Ordinance-making powers of the 
pov of President and President and a Governor may be graphi- 
Sovernor, compared. cally presented as follows: 
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President 


1. Can make 
only when either of the two 


Horses of Parliament is not in seither of 


session. 


Ordinance 


Governor 


1. Can make Ordinance only 
when the State Legislature or 
the two Houses 
(where the State Legislature is 
bicameral) is not in session. 


The President/Governor must be satisfied that circums- 
tances exist which render it necessary for him to take immediate 


action. 


2. Ordinance has the same 
force and is subject to the same 
limitations as an Act of Par- 
liament. 


3. (a) Must be laid before 
both Houses of Parliament 
when it reassembles. 


(b) Shall cease to operate 
on the expiry of the reassembly 
of Parliament Or, if, before 


But Governor cannot make 
an Ordinance relating to three 
Specified matters, without ins- 
tructions from President (see 
above). 

2. Ordinance has the same 
force as and is subject to the 
same limitations as an Act of 
the State Legislature. 


But as regards repugnancy 
with a Union law relating to a 
Concurrent subject, if the Соу- 
ernor’s Ordinance has been 
made in pursuance of 'instruc- 
tions of the President, the 
Governor's Ordinance shall 
prevail, as if it were an Act of 
the State Legislature which 
had been reserved for the con- 
sideration of the President and 
assented to by him. 

3. (a) Must be laid before 
the Legislative Assembly or 
before both Houses of the 
State Legislature (where it is 
bicameral), when the Legisla- 
ture reassembles. 

(b) Shall cease to operate on 
the expiry of 6 weeks from the 
reassembly of the State Legis- 
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President Governor 


that period, resolutions disap- lature or, if before the expiry 
proving the Ordinance are of that period, resolutions dis- 
passed by both Houses, from® approving the Ordinance “аге 
the date of the second of such passed by the Assembly or, 


resolutions. 


pa 


where there are two Houses, 
the resolution passed by the 
Assembly is agreed to by the 
Council, from the date of the 
passing of the resolution by the. 
Assembly in the first case, and 
of the agreement of the Coun- 
cil in the second case. 


REFERENCES 


See Table VIIA for membership of the State Legislatures. 

"The number of Anglo-Indian members so nominated by the Gover- 
nors of the several States, as in January, 1959, is as follows : Andhra 
1; Bombay 1; Kerala 1; Madhya Pradesh 1; Mysore 1; Uttar 
Pradesh 1; West Bengal 4. . n ; 
E.g., An Ordinance informing reasonable restrictions upon inter- 
State trade or commerce [Art. 304, Proviso]. қ 
E.g. An Ordinance which might affect the powers of the Union 


t. 200]. Ku 
pa 0 Ordinance providing for compulsory acquisition of pro- 


perty [Art. 31(3)1. 


СНАРТЕК ХІУ 
THE STATE OF JAMMU & KASHMIR 


The State of Jammu & Kashmir holds 
Peculiar position of а peculiar position under the Constitu- 


rs tion of India. 


It forms a part of the 'territory of India', as defined in 


Art. 1 of the Constitution (p. 54, ante), being the fourteenth 
State included in the First Schedule of the Constitution as it 
stands after the Seventh Amendment. In the original Consti- 
tution, Jammu & Kashmir was specified as a Part В State. The 
States Reorganisation Act, 1956, which abolished the category 
of Part B States and the Constitution (Seventh Amendment) 
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Act, 1956 which implemented the changes introduced by the 
former Act, included Jammu & Kashmir in the list of the 14 
States of the Union of India. 


Nevertheless, the special, constitutional position which 
Jammu & Kashmir enjoyed under the original Constitution has 
been maintained even after the above reorganisation of States, 
so that all the provisions of the Constitution of India relating 
to the States in the First Schedule are not applicable to Jammu 


& Kashmir even though it is one of the States specified in that 
Schedule. 


To understand why Jammu & Kashmir, being a State 
included in the First Schedule of the Constitution of India, 
Should still be accorded a Separate treatment, a retrospect of the 


development of the constitutional relationship of the State with 
India becomes necessary. 


Under the British regime, Jammu and Kashmir was an 
Indian State ruled by a hereditary Maharaja. On the 26th of 


History of the inte- October, 1947, when the State was 


gration of Jammu % attacked by Azad Kashmir Forces with 
Kashmir with India. 


that executed 
By the Accession the 
te with respect to the 


subjects of Defence, External Affairs and Communications, and 


was included as a Part B State in the First 


Schedule of the Constitution of India, as it was promulgated in 


1950. 


But though the State was included as a Part B State, all 
the provisions of the Constitution applicable to Part B States 


Position of the State Were not extended to Jammu and 
UE engimal Con- Kashmir, ‘This peculiar position was due 
to the fact that having regard to the 
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the State and the jurisdiction of the Union of India and the appli- 
cability of the provisions of the Constitution regarding this State 
were, accordingly, to be in the nature of an interim arrangement. 


Since this liberality of the*Government of India has been 
misunderstood and misinterpreted in interested quarters, over- 
Implications of the looking the legal implications of the Ac- 
Accession. cession of the State to India, we should 
pause for a moment to explain these legal implications lest they 
be lost sight of in the turmoil of political events which have 
clouded the patent fact of Accession. The first thing to be noted is 
that the Instrument of Accession signed by Maharaja Hari Singh 
on the 26th October, 1947 was in the same form* as was executed 
Љу the Rulers of the numerous other States which had acceded 
to India following the enactment of the Indian Independence 
Act, 1947. ‘The legal consequences of the execution of the 
Instrument of Accession by the Ruler of Jammu & Kashmir 
cannot, accordingly, be in any way different from those arising 
from the same fact in the case of the other Indian States. It 
may be recalled? that owing to the lapse of paramountcy under 
s. 7(1)(b) of the Indian Independence Act, 1947, the Indian 
States regained the position of absolute sovereignty which they 
had enjoyed prior to the assumption of suzerainty by the British 
Crown. Тһе Rulers of the Indian States thus became unques- 
tionably competent to accede to either of the newly created 
Dominions of India and Pakistan, in exercise of their sovereignty. 
"The legal basis* as well as the form of Accession was the same 
in the case of those States which acceded to Pakistan and those 
which acceded to India. There is, therefore, no doubt that by 
the act of Accession the State of Jammu & Kashmir became 
legally and irrevocably a part of the territory of India and that 
the Govevrnment of India was entitled to exercise jurisdiction 
over the State with respect to those matters to which the 
Instrument of Accession extended. If, inspite of this, the Gov- 
ernment of India: had given an assurance to the effect that the 
accession or the constitutional relationship between India and 
the State would be subject to confirmation by the people of 
the State, under no circumstances can any third party take 
advantage of such extra-legal assurance and claim that the 


legal act had not been completed. 
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When India made her Constitution in 1949, it is natural 
that this dual attitude of the Government of India should be 

2 - reflected in the position offered to the 
tu ae age State of Jammu & Kashmir within the 
their own force to the framework of that Constitution. So far 
Siate. as the legal effect of the act of Accession 
was concerned, it was unequivocally given effect to by declaring 
Jammu & Kashmir as a part of the territory of India [Art. 1]. 
But the application of the other provisions of the Constitution 
of India to Jammu & Kashmir was placed on a tentative basis, 
subject to the eventual approval of the Constituent Assembly 
of the State. The Constitution thus provided that the only 
Articles of the Constitution which would apply of their own 
force to Jammu & Kashmir were—Arts. 1 and 370. Тһе applica- 
tion of the other Articles was to be determined by the President 
in consultation with the Government of the State [Art. 370]. 
TThe legislative authority of Parliament over the State, again, 
would be confined to those items of the Union and Concurrent 
Lists as correspond to matters specified in the Instrument of 
Accession. The above interim arrangement would continue 
until the Constituent Assembly for Jammu & Kashmir made its 
decision. It would then co 
the President, who would either abrogate Art. 370 or m 
modifications as might 
Assembly. 


In pursuance of the above provisions of the Constitution, 

the President made the Constitution (Application to Jammu & 
ШАЙЫ солна Kashmir) Order, 1950, in consultation 
Orders of 1950 and With the Government of the State of 
Jammu & Kashmir, specifying the 

matters with Tespect to which the Union Parliament would be 
competent to make laws for Jammu & Kashmir, relating to the 
three subjects of Defence, Foreign Affairs and Communications 


with respect to which Jammu & Kashmir had acceded to India. 
Next, there 
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and also the décisions arrived at by the Delhi Agreement as 
regards the future relationship of the State with India, early in 
1954. In pursuance of this, the President, in consultation with 
the State Government, made the Constitution (Application to 
Jammu & Kashmir) Order, 1 954, which came into force оп the 
14th of May, 1954. This Order implements the Delhi Agreement 
as ratified by the Constituent Assembly and also supersedes the 
Order of 1950. 

According to this Order, in short, the jurisdiction of the 
Union extends to all Union subjects under the Constitution of 
India (subject to certain slight alterations) instead of only the 
three subjects of Defence, Foreign Affairs and Communications 
with respect to which the State had acceded to India in 1947. 
Тһе Order deals with the entire constitutional position of the 
State within the framework of the Constitution of India, except- 
ing only the internal Constitution of the State Government, 
which was to be framed by the Constituent Assembly of the 
State. 

As stated earlier, the category of Part B States has later 
been abolished by the Constitution (Seventh Amendment) Act, 

Constitution Seventh 1956 and as a result of this Jammu & 
Amendment Act. Kashmir came to be included within the 
list of fourteen ‘States’ of the Union of India. But though, 
prima facie, its status became similar to those of the other States 
such as Assam, Bihar or Bombay, the separate constitutional 
relationship between the Union and the State of Jammu & 
Kashmir remained unaffected. 

"This relationship rests on the provisions of the Constitution 
(Application to Jammu & Kashmir) Order, 1954, which has 


subsequently been amended in 1956 and 1958. 


‘The important points of difference, following from this 

Order, as to the jurisdiction of the Union 

mik i over the State of Jammu & Kashmir as 

are not applicable to compared with the other States of the 
Jammu & Kashmir. Union of India are as follows :— 

(i) There shall be по Concurrent List in relation to 

Jammu & Kashmir, and the legislative powers or 

Parliament over that State shall be confined to the 

matters enumerated in the Union List. But the 
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jurisdiction of Parliament will comprise all the 
matters enumerated in the Union List subject to 
certain modifications. 

(4) Any law of the State which is repugnant to a law of 

“ Parliament, whethér Passed before or after the 
State law shall, to the extent of such repugnancy, 
be void. Of course, there being no concurrent 
Sphere, there will arise no question of repugnancy 
relating to any subject which is enumerated in the 
Concurrent List of the Constitution of India. 

(iii) The residuary power of legislation shall belong not to 
Parliament but to the State Legislature which shall 
have power with respect to any matter which is not 
enumerated-in the Union List. 

(iv) Parliament Shall have no power to legislate with respect 
to the State subjects of Jammu & Kashmir in 
the national interest, in the manner provided in 
Art. 249, or to legislate with respect to State 
Subjects during a Proclamation of Emergency, 
under Art. 250, 

(v) No action can be taken by the Union without the 


consent of the State Legislature, in the following 
matters :— 


(a) Alteration of the name 
(b) International agreemen 
the State, 


or boundaries of the State. 
t affecting the disposition of 


(vi) The Union shall have no pow 


hinery or on the ground 
with the directions given by 


h 
(vii) The legislative Dower of Parliament with respect to 


b. Preventiye detention will Dot extend to the State, 
(vii) The repres 


by the People of that State. 
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(ix) The Election Commission shall have no jurisdiction or 
function in relation to elections in or the accounts 
of, the State of Jammu & Kashmir. 

(x) The High Court of the State of Jammu & Kashmir 
shall have no power to issue writs for any purpose 
other than the enforcement of the Fundamental 
Rights and the power of the Supreme Court to grant 
special leave to appeal under Art. 136 shall not 
extend to that State. 

(xi) Special treatment has been provided for the ‘permanent 
residents’ of the State of Jammu & Kashmir in the 
matter of employment, residence, acquisition of 
immovable property in the State and of the right 
to State-aid. 

(xii) ‘There will be no judicial review of the reasonableness 
of the restrictions imposed by the Legislature of 
the State of Jammu & Kashmir upon the Funda- 
mental Rights of speech and expression, assembly, 
association, movement, residence and property, for 
the next five years. ј 


Тһе process of integration of the State of Jammu & Kashmir 
has not, however, come to a rest. By amendments made to the 
Constitution Order in 1956 and 1958, the jurisdiction of the 
Comptroller and Auditor-General of India (which was excluded 
by the Order of 1954), has been extended to the State, and the 
provision relating to the all-India Services has also been extend- 
ed. While these pages are being written, it has beer decided 
to extend the jurisdiction of the Election Commission as well 
as the special leave jurisdiction of the Supreme Court of India 
to the State and a day may come when the status of the State 


of Jammu & Kashmir within the Union of India will not be 


different from that of any other State, even though its internal 
constitution may be incorporated іп a separate document, to 
which we shall now advert. 
It has already been explained how from the beginning it 
was declared by the Government of India that, notwithstanding 
the accession of the State of Jammu & 
Мала o the Ss Kashmir to India by the then Ruler, the 
К 1 future constitution of the State as well 
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as its relationship with India were to be finally determined by 
an elected Constituent Assembly of the State. With these 
objects in view, the people of the State elected a sovereign Cons- 
tituent Assembly which met for the first time on October 31, 
1951. 3 1 
The Constitution (Application to Jammu & Kashmir) 
Order, 1954, which settled the constitutional relationship of the 
State of Jammu & Kashmir, did not disturb the previous’ 
assurances as regards the framing of the internal constitution 
of the State by its own people. While the Constitution of the 
other Part B States was laid down in Part VII of the Constitu- 
tion of India (as promulgated in 1950), the State Constitution 
of Jammu & Kashmir was to be framed by the Constitution 
Assembly of that State. In other words, the provisions govern- 


would introduce popular government in the State, 

suance of this understanding, immediately after the А. 
the Maharaja invited Sheikh 
the All Jammu and Kashmir National Conference, to form an 
interim Government, and to carry 
State. ‘The interim Government later cl 
fledged Cabinet, with Sheikh 
Minister, The Abdulla Cabinet, however, would not rest con- 
tent with anything short of the abdication of the ruling Maha- 
raja Sir Hari Singh. In June 1949, thus, Maharaja Hari Singh 


ate in favour of his son Yuvaraj Karan 


1anged into a full- 
Abdulla as the first Prime 


€ (which came into existence on October, 
i-Riyasat. Thus, ‘came to an end the 
е of Jammu & Kashmir and the head of 
to be an elected person. Government 
of India accepted this position by making Declaration of the 
President under Art. 370 (3) of the Constitution (15th Novem- 
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ber, 1952) to the effect that for the purposes of the Constitution, 
‘Government’ of the State of Jammu & Kashmir— 

“Means the person for the time being recognised by the President 
on the recommendation of the Legislative Assembly of the State as 
the Sadar-i-Riyasat of Jammu & “Kashmir, acting on the advice of 
the Council of Ministers of the State for the time being in office.” 


We have already seen that in February, 1954, the Consti- 
tuent Assembly of Jammu & Kashmir ratified the State’s 
accession to India, thus fulfilling the moral assurance given in 
this behalf by the Government of India, and also that this act of 
the Constituent Assembly was followed up by the promulgation 
by the President of India of the Constitution (Application to 
Jammu & Kashmir) Order, 1954, placing on a final footing the 


. applicability of the provisions of the Constitution of India gov- 


erning the relationship between the Union and a State. 

The making of the State Constitution foy the internal 
governance of the State was now the only task left to the 
Constituent Assembly. As early as November, 1951, the 
Constituent Assembly had made the Jammu & Kashmir Consti- 
tution (Amendment) Act which gave legal recognition to the 
transfer of power from the hereditary Maharaja to the popular 
government headed by an elected Sadar-i-Riyasat. 

For the making of the permanent Constitution of the 
State, the Constituent Assembly set up several Committees and 
in October, 1956, the Drafting Committee presented the Draft 
Constitution, which after discussion, was finally adopted on 
November 17, 1957 and given effect te from January 26, 1957. 

The State of Jammu & Kashmir thus acquired the distinction 
of having @ separate Constitution for the administration of the 

ovisions of Part VI of the Constitution 


State, in place of the pr 
of India which govern all the other States of the Union. 


The more important provisions of 


porem. pe titu the State Constitution. of Jammu & 


tion. 
The Constitution 


to be ‘‘an integral part of | 1 : Twp 
The territory of the State will comprise all the territories 


which on August 15, 1947, were under the sovereignty or 
suzerainty of the Ruler of the State (i.e., including the Pakistan- 


Kashmir are as follows : 
declares the State of Jammu and Kashmir 
the Union of India." 


206 INTRODUCTION TO THE CONSTITUTION OF INDIA [Сн. XIV 


Occupied area of Jammu & Kashmir). This próvision is immune 
from amendment. 

Тһе executive and legislative power of the State will extend 
to all matters except those with respect to which Parliament 
has powers to make laws for thé State under the provisions of 
the Constitution of India. 

The Directive Principles of the Constitution lay down that 
the prime object of the State should be the promotion of the 
welfare of the mass of the people by establishing and preserving 
a socialist order of society wherein all exploitation of man has 
been abolished and wherein justice—social, economic and poli- 
tical—inform all the institutions of national life. 

Every person who is, or is deemed to be, a citizen of India 
shall be a permanent resident of the State, if on the 14th of 
May, 1954 he was a State subject of Class I or of Class II or 
having lawfully acquired immovable property in the State, he 
has been ordinarily resident in the State for not less than 
10 years prior to that date. Any person who, before the 
fourteenth day of May, 1954, was a State Subject of Class I or 
of Class II and who, having migrated after the first day of 
March, 1947, to the territory now included in Pakistan, returns 


membership of the Legislative Assembly. He will hold office 


during the pleasure of the President. The executive power of 


т e him and shall be exercised by him. 
he Sadar-i-Rivasat will hold office for a term of five years. 
he Council of Ministers wil] be collectively tesponsible to 


ly. The Prime Minister will be the head 
sters. 
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Twenty-five.seats in the Legislative Assembly will remain 
vacant to be filled by representatives of people living in 
Pakistan-occupied areas of the State. 

'The Legislative Council will consist of 36 members. 
Eleven members will be elected by the members of the Legis- 
lative Assembly from amongst persons who are residents of the 
Provinces of Kashmir, provided that of the members so elected 
at least one shall be a resident of Tehsil Ladakh and at least 
one a resident of Teshil Kargil, the two outlying areas of the 
State. Eleven members will be elected by the members of the 
Legislative Assembly from amongst persons who are residents 
of the Jammu Province. Of the remaining 14 members, 6 will 
be elected by various electorates, such as municipal councils, 
educational institutions, etc., 2 will be elected by Panchayats 
and such other local bodies and 6 will be nominated by the 
Sadar-i-Rayasat. 

The High Court of the State will consist of a Chief Justice 
and two or more other judges. Every judge of the High Court 
will be appointed by the President after consultation with the 
Chief Justice of India and the Sadar-i-Riyasat, and in the case 
of appointment of a judge other than the Chief Justice, the 
Chief Justice of the High Court. 

There will be a Public Service Commission for the State. 
Тһе Commission along with its Chairman will be appointed by 
the Sadar-i-Riyasat. 

Every member of the civil service or one holding a civil 
post will hold office under the pleasure of the Sadar-i-Riyasat. 

The official language of the State will be Urdu, but English 
will, unless the Legislature by law otherwise provides, continue 
to be used for all official purposes of the State. ң 

The Constitution of the State may be amended by a 
Bil introduced in the Legislative Assembly and passed 
in each House by а majority of not less than two-thirds 
of the total membership of that onse. E. rie. s amend 
ment seeking to make any change in the provisions relating to 
the relationship of the State with the Union of India, the extent 
of executive and legislative powers of the State or the provisions 
of the Constitution of India as applicable in relation to the State 
shall be introduced or moved in either House of the Legislature. 

The salient features of the constitutional position of the 
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State of Jammu & Kashmir, as compared with«that of the other 
States in the First Schedule of the Constitution of India may 
now be summarised : 

(a) Jurisdiction of Parliament.—The Jurisdiction of Parlia- 
ment in relation to Jammu & Kashmir shall be confined 

to the matters enumerated іп the 
Recapitulation. Union List, subject to certain modi- 
fications, while it shall have no jurisdic- 
tion as regards matters enumerated in the Concurrent List. 
While in relation to the other States, the residuary power of 
legislation belongs to Parliament, in the case of Jammu & 
Kashmir, the residuary power as to any matter not enumerated 
in the Union List shall belong to the Legislature of that States 
Nor can the jurisdiction of Parliament be extended in the 
notional interest as declared by a resolution of the Council of 
States under Art. 249. | 

Тһе power of Parliament to legislate with respct to preven- 
tive detention in Jammu & Kashmir, under Art. 22(7), shall 
belong to the Legislature of the State instead of Parliament, so 
that no law of preventive detention made by Parliament will 
extend to that State. 

(b) Autonomy of the State in certain matters.—The plenary 
powers of the Indian Parliament are also curbed in certain other 
matters, with respect to which Parliament cannot make any law 
without the consent of the Legislature of the State of Jammu & 
Kashmir, where that State is to be affected by such legislation, 
e.g., (i) alteration of the name or territories of the State ; 
(ii) international treaty or agreement affecting the disposition of 
any part of the territory of the State. 

Similar fetters have been imposed upon the executive power 
of the Union to safeguard the autonomy of the State of Jammu & 


Kashmir,—a privilege which is not enjoyed by the other States 
of the Union. Thus,— 

(i) No Proclamation of Emergency can be made by the 
President under Art. 352 on the ground of internal disturbance 
in the State of Jammu & Kashmir, without the concurrence of 
the Government of the State. 

(ii) Similary, no decision affectiing the disposition of the 
State can be made by the Government of India 


› without the 
consent of the Government of the State. 


= 


"than in the case of the other State 
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(iii) The Union shall have no power to suspend the Consti- 
tution of the State either on the ground of failure of constitu- 
tional machnery under Art. 356 or on the ground of failure to 
comply with the directions given by the Union under Art. 365. 

In the event of a breakdowr of the constitutional machinery 
in the State, it is the Sadar-i-Riyasat who shall have the power, 
with the concurrence of the President, to assume to himself all 
or any of the functions of the Government of the State, except 
those of the High Court. 

(iv) The Union shall have no power to make a Proclamation 
of Financial Emergency with respect to the State of Jammu & 


Kashmir under Art. 360. 
In other words, the federal relationship between the Union 


and the State of Jammu & Kashmir respects ‘State rights’ more 
s of the Union. 


ts and the Directive Principles.— 


(c) Fundamental Righ Di i ; 
The provisions of Part IV of the Constitution of India relating 
to the Directive Principles of State Policy do not apply to the 


State of Jammu & Kashmir, and the provisions of Art. 19 are 
subject to special restrictions for а period of five years i.e., up to 


14.5.59. 


(d) Representation. i 
each of the other States, 
House of the People are dir 
State, the representatives © 
appointed by the President ой 
Legislature of that State. 


пића the 
(e) Separate Constitution. for z е с 
tution for ie of the other States of the Union of India is laid 


down in Part VI of the Constitution of pros E State of 
Jammu & Kashmir has Ив ОУ Constitution i y a separate 
Constituent Assembly and promulgated in у wn 

(Ғ) Procedure for amendment of ihe E MM 
As stated already, the provision of Art. 3 ^ и E s 
of India are mot applicable for the iam e | i 5 + 
Constitution of Jammu 8 Kashmir. bri ca ct of Par Lyn 
is required for the amendment of any 9 М que of the 
Constitution of India, the provisions ор ше е of 
Jammu & Kashmir (excepting those relating to the re ationship 


14 


т Parliament.—While іп the case of 
the representatives of the State to the 
ectly elected by the people of the 
f Jammu & Kashmir shall be 
the recommendation of the 


State.—While the consti- 
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of the State with the Union of India) may be amended by an 
Act of the Legislative Assembly of the State, passed by a major- 
ity of not less than two-thirds of its membership. . 

It is also to be noted that no amendment of the Constitution 
of India shall extend to Jammus& Kashmir unless it is so extend- 
ed by an Order of the President under Art. 370(1). 


(8) Governor.—While the Governor of any other State is 
appointed by the President, the Governor of the State 
of Jammu & Kashmir (called 'Sadar-i-Riyasat') shall be elected 
by the Legislative Assembly of the State, subject to 'recogni- 
tion' by the President. Не shall also hold office subject to the 
pleasure of the President. 


(h) Jurisdiction of the High Court.—While the other High 
Courts in India have the power to issue the writs for the en- 
forcement of fundamental rights as well as for ‘other purposes', 
the High Court of Jammu & Kashmir shall have the power to 
issue the writs for the enforcement of fundamental rights only, 
and not for the enforcement of ordinary rights.* 
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- Vide White Paper on Indian States (MS. 6), pp. 111, 165. 

. Vide Author's Commentary on the Constitution of India, 3rd ка, 
Vol. II, p. 179. 

· Ss. 5-6 of the Government of India Act, 1935, read with s. 7 (1) (b) 
of the Indian Independence Act, 1947. 

. The proposal (referred to at p. 203, ante) to amend the Constitution 
(Application to Jammu and Kashmir) Order, with a view to extending 
the jurisdiction of the Election Commission and the special leave 
jurisdiction of the Supreme Court has been carried out by making 
the Third Amendment Order, 1959. 
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PART FOUR 


ADMINISTRATION OF UNION TERRITORIES 
AND SPECIAL AREAS 


CHAPTER XV 


ADMINISTRATION OF UNION TERRITORIES AND ° 
ACQUIRED TERRITORIES 


As stated earlier, in the original Constitution of 1949, the 

States were divided into three categories 

2505818 өше Union and included in Parts A, B and C of the 
First Schedule of the Constitution. 


Part C States were 10 in number, namely,—Ajmer, Bhopal, 
Bilaspur, Coorg, Delhi, Himachat Pradesh, Kutch, Manipur, 
Tripura and Vindhya Pradesh. 

Of these, Himachal Pradesh, Bhopal, Bilaspur, Kutch, 
Manipur, ‘Tripura and Vindhya Pradesh had been formed by 
the integration of some of the smaller Indian States (see p. 46, 
ante). The remaining States of Ajmer, Coorg and Delhi were 
Chief Commissioner’s Provinces under the Government of India 
Acts, 1919 and 1935, and were thus administered by the Centre 
even from before the Constitution. 


The special feature of these Part C States was that they 
were administered by the President through a Chief Commis- 
sioner or a Lieutenant Governor, acting as his agents. Parlia- 
ment had legislative power relating to any subject, as regards 
the Part C States, but the Constitution empowered Parliament 
to create a Legislature as well as a Council of Advisers or Minis- 
ters, for a Part C State. In exercise of this power, Parliament 
enacted the Government of Part C States Act, 1951, by which 
a Council of Advisers or Ministers was set up in each Part C 
State, to advise the Chief Commissioner, under the overall 
control of the President, and also a Legislative Assembly to 
function as the Legislature of the State, without derogation to 
the plenary powers of Parliament. 


In place of these Centrally administered Part C States, the 
Constitution (Seventh Amendment) Act, 1956 has substituted 


the category of ‘Union Territories’ which are also similarly . 


administered by the Union. As a result of the reorganisation of 


Y p^ 


« 


з 


x 
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the States by the States Reorganisation Act; 1956, the Part C 
States of Ajmer, Bhopal, Coorg, Kutch and Vindhya Pradesh 
had been merged into other adjoining States (see p. 57, ante). 
The list of Union Territories, accordingly, included the remain- 
ing Part C States of Delhi ; Himachal Pradesh (which included 
Bilaspur) ; Manipur; and Tripura. То 
these were added the Andaman and 
Nicobar Islands ; and the Laccadive and Amindivi Islands, so 
that the Union Territories are six in number (p. 54, ante). Under 
the original Constitution, the Andaman and Nicobar Islands 
were included as a separate category, namely, Territory specified 
in Part D of the First Schedule. ‘The Laccadive, Minicoy and 
Amindivi Islands, on the other hand, were included in the 
territory of the State of Madras. ‘The States Reorganisation Act 
and the Constitution (Seventh Amendment) Act, 1956, abolished 
Part D of the First Schedule and included the Andaman and 
Nicobar Islands in the list of Union Territories and also took 
out the Laccadive group of Islands fom the State of Madras and 
constituted it a separate Union Territory. 


Union Territories. 


Though all the six Union Territories belong to one category, 
there are some differences in the actual system of administration 
as between the several Union territories owing to the provisions 
of the Constitution as well as of the Acts of Parliament which 
have been made in pursuance of the constitutional provisions. 


Article 239(1) provides that save as otherwise provided by 


аи ак: Parliament Бу law, every Union territory 

1 shall be administered by the President 
as he thinks fit, through an administrator 
1 with such designation as he may specify. 
called a Chief Commissioner in all the 
chal Pradesh where the designation is 
Instead of apointing an Administrator 
ident may appoint the Governor of 2 
tor of an adjoining Union territory ; and. 
о appointed, he shall exercise his func- 
rator independently of his Council Minis- 


acting, to such extent 
to be appointed by hin 
Thé Administrator is 
Territories save Hima 
Lieutenant Governor. 

from Outside, the Pres 
State as the Administra’ 
where a Governor is s 
tions as such Administ 
ters [Art. 239(2)] 


All the Union territories are thus administered by an 
administrator as the Agent of the President and not by a Gov- 
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ernor acting as the head of a State. The Constitution itself does 
not speak of any Advisory body, but empowers Parliament to 
supplement the above provisions relating to the administration 
of Union Territories. In exercjse of these powers, Parliament 
Territorial councils tih has enacted the Territorial Councils Act, 
Himachal Pradesh, Ma- 1956 providing for a measure of local self- 
nipur and Tripura. government in three of the Union terri- 
tories, viz., Himachal Pradesh, Manipur and Tripura. Тһе 
territorial Councils in these Union territories shall be elected 
directly from territorial constituencies on the basis of adult 
suffrage. A Council will have powers over local affairs such as 
education, public health, roads and bridges and other means 
of transport, panchayats, revenue works, animal husbandry, 
‘relief works and the like and shall have the power to levy taxes, 
subject to approval by the Central Government, on professions, 
trades, callings, employments and tolls on bridges and school- 
fees. ‘The Council shall also have the power to borrow money 
with the approval of the Central Government and the Central 
Government may assign to the Coucil the net proceeds of certain 
taxes and also make such grants as it thinks fit. 'The Adminis- 
trator of the Territory may attend and address a meeting of the 
Council and when he attends, he will preside over it. The 
administrator can also suspend the execution of a resolution or 
order of the Council on the ground that it is likely to lead to a 
breach of the peace or cause annoyance or injury to the public 
or to any class or body of persons but in such cases the adminis- 
trator has to send a report to the Central Government together 
with the explanations offered by the Council. On the ‘report 
of the Administrator the Central Government may supersede a 
territorial Council for incompetence, negligence of duty or abuse 
of power. 
. The Territorial Councils Act, 1956 does not extend to Delhi. 
j But for Delhi, the Home Minister has, in 
Del fact, set up an Advisory Body to assist 
him in advising the President to exercise his powers. 
Parliament has exclusive legislative power over the Union 
Territory, including matters which are enumerated in the 
"P State List [Art. 246(4)]. But so far as 
Legislative power. the two groups of Island territories are 


à / 
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concerned, the President has got a legislative power, namely to 
residents. power to make regulations for the peace, ріовтезз 
make regulations as re- and good government of each territories. 
gards the Andaman This power of the President overrides 
ard Nicobar lslands; x И п " 
Laccadive and other the legislative power of Parliament inas- 
Islands. much as a regulation made by the 
President as regards these territories may repeal or amend any 
Act of Pariament which is for the time being applicable to the 
Union territory [Art. 240(2)]. 
There is no full-fledged Legislature for any of the Union 
Territories as under the Government of Part C States Act, 1951. 
Parliament may by law constitute a High Court for Union 
territory or declare any court in any such territory to be a 
encom for Union or this Constitution [Art. 241]. Until 
such legislation is made the existing High 
Courts relating to such territories shall continue to exercise their 
jurisdiction. In the result, the Punjab High Court acts as the 
High Court of Delhi ; the Laccadive, Minicoy and Amindivi Is- 
lands are under the jurisdiction of the Kerala High Court ; while 
the Calcutta High Court has got jurisdiction over the Andaman 
& Nicobar Islands. The territories of Himachal Pradesh, Manipur 
and Tripura continue to have a Judicial Commissiner [vide 
ТаМе VIII] who has the powers of a High Court for certain 
purposes, according to the provisions of the Judicial Commis- 
sioner’s Courts (Declaration as High Courts) Act, 1950. 
Para. 18(2) of the Sixth Schedule of the Constitution says 
that until the provisions relating to Part A Areas of the 
Schedule are applied to the Part B Areas, 
Hie ана Naga- the latter Areas, consisting of the North- 
East Frontier Agency and the Naga 
shall be administered by the Governor 
of the President and the President shall 
e Regulations under Art. 240 (as in the 
ritories of the Andaman and Laccadive 
the French Settlement of Pondi- 
titory which is being administered 
Acquired Territories, 45 an “Acquired Territory’, Parliament 
as plenary power of legislation regard- 


Hills-Tuensang Area, 
of Assam as the agent 
have the power to mak 
case of the Union Тег 
groups of Islands). 

As stated earlier (p. 55), 
cherry is at present the only ter: 


High Court for all or any of the purposes : 
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ing such territory as in the case of Union Territories 
[Art. 246(4)]. 

There are no separate provisions in the Constitution relat- 
ing to the administration of Acquired Territories but the provi- 
sions relating to Union "Territories will extend by virtue of the 
definition of ‘Union Territory’ [Art. 366(30)], as including “апу 
other territory comprised within the territory of India but not 
specified in that Schedule". ‘Thus, the Territory of Pondicherry 
(which includes the French Settlements of Pondicherry, 
Karaikal, Yanam and Mahe), is being administered by the 
President of India through a Chief Commissioner. ‘The latter 
has an Advisory Council. There is also a Representative 


Assembly in the ‘Territory. 


\ CHAPTER XVI 


ADMINISTRATION OF SCHEDULED AND TRIBAL 
AREAS 


The Constitution makes special provisions for the adminis- 
tration of, certain areas called ‘Scheduled Areas’ and areas 
inhabited by the ‘Scheduled ‘Tribes’ even though such areas are 
situated within a State or Union Territory [Art. 244], presum- 
ably because of the backwardness of the people of these Areas. 

Subject to legislation by Parliament, the power to declare 
any area as a ‘Scheduled Area’ is given to the President [Fifth 
Schedule, paras. 6-7] and the President 
has made the Scheduled Areas Order, 
1950, in pursuance of this power. / 

A similar power to declare any tribal community or part 
thereof as а Scheduled Tribe in a State or Union Territory has 
been vested in the President, subject to 
legislation by Parliament [Art. 342]. In 
the case of a State, the President has tc consult the Governor in 
making such list. 

"The list of Scheduled Tribes is now contained in the Cons- 
titution (Scheduled Tribes) Order, 1950 (made by the President), 
as amended by the Scheduled Castes and Scheduled Tribes 
Order (Amendment) Act, 1956. 


Scheduled Areas. 


Scheduled ‘Tribes. 


à ы В 
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€ 
The Fifth Schedule of the Constitution deals with the 
u administration and control of Scheduled 
ee ee 18% Areas as well as of Scheduled Tribes in 
Scheduled Tribes іп States olher ihan Assam. Тһе main 
States grer PASS features of the administration provided 
in this Schedule are as follows : 


Тһе executive power of the Union shall extend to giving 
directions to the States regarding the administration of the 
Scheduled Areas. "Tribes Advisory Councils are to be consti- 
tuted to give advice on such matters as welfare and advancement 


of the Scheduled Tribes in the States as may be referred to them 
by the Governor. 


Тһе Governor is authorised to direct that any particular Act 
of Parliament or of the legislature of the State shall not apply 
to a Scheduled Area or shall apply, only subject to exceptions 
or modifications. Тһе Governor is also authorized to make 
regulations to prohibit or restrict the transfer of land by, or 
among members of, the Scheduled Tribes, regulate the allotment 
of land, and regulate the business of money-lending. АП such 


regulations made by the Governor must have the assent of the 
President. 


The foregoing provisions of the Constitution relating to the 
administration of the Scheduled Areas and Tribes may be 
altered by Parliament, by ordinary legislation, without being 
required to go through the formalities relating to amendment 
of the Constitution [Sch, V, para. 7(2)]. 


Тһе Tribal Areas in Assam are specified in the Table append- 

ей to the Sixth Schedule in the Constitution, which consists 
‘Tribal Areas in Assam, Of two Parts. Part А includes.—1. Тһе 

` United Khashi-Jaintia Hills District. 
trict. 3. The Mizo District. 4. Тһе Naga 
The North Cachar Hills. 6. The Mikir 


2. The Garo Hills Dis 
Hills District, Бр 
Hills. 


Part B includes... 
Balipara Frontier Aract, 
trict and Misimi Hills D 


2. Тһе Naga Hills 


North East Frontier Tract including 


Tirap Frontier Tract, Abour Hills Dis- 
istrict. 


-Tuensang Area. 


Provisions for the administration of tribal areas im Assam 
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are contained in the Sixth Schedule of the Constitution read with 

. Art. 244(2). The tribal areas in Assam 

e are divided into two parts for this purpose 

in the Table appended to the sixth 

Schedule. Part A consists of the hill districts of the Kiiasi- 

Jaintia, Garo and some other hills ; Part B consists of the North 
East Frontier Tract and the Naga Hills-Tuensang Area. 

Part A.— The areas in Part A shall be autonomous districts. 
"These autonomous districts are not outside the executive autho- 
rity of the Government of Assam but provision is made for the 
creation of District Councils and Regional Councils for the 
exercise of certain legislative and judicial functions. These 
imarily representative bodies and they have got 
the power of law making in certain specified fields such as 
management of a forest other than a reserve forest, inheritance 
of property, marriage and social customs, and the Governor may 
also confer upon these Councils the power to try certain suits 
or offences. ‘These Councils have also the power to assess and 
collect land revenue and to impose certain specified taxes. Тһе 
laws made by the Councils shall have, however, no effect unless 
assented to by the Governor. Apart from the special legislative 
jurisdiction, created in favour of these Councils, the legislative 
authority of Parliament as well as that of the Assam Legislature 
shall extend to these areas unless the Governor by notification 
directs to the contrary. 

Part B.—The areas in Part B, on the other hand, shall in 
the first instance be governed by the Governor of Assam acting 
as the agent of the President, and in his discretion. 

"The President's power to make regulation for the Union 
Territories under Art. 240 (see p. 216, ante) shall also extend to 
these Part B Areas. 4 

By a notification issued by the Governor with the previous 
approval of the President the provisions summarised above 
relating to the autonomous districts in Part A may be applied in 
whole or in part to any area included in Part B. Upon the 
making of such notification, the Governor shall cease to act in 
his discretion or as an agent of the President and the executive 
authority of the Governor shall extend over this area as with 
respect to other areas of Assam, to be exercised with the advice 
of the Council of Ministers. 


Councils are pr 


PART FIVE 


THE JUDICATURE 


CHAPTER XVII 
ORGANISATION OF THE JUDICIARY IN GENERAL 


It has already been pointed out (p. 39, anie) that not- 
withstanding the adoption of a federal system, the Constitution of 
India has not provided for a double system 
Мо federal distribu- of Courts as in the United States. Under 
tion of ива powera: our Constitution there is a single integrat- 
ed system of Courts for the Union as well as the States which will 
administer both Union and State laws, and at the head of the 
entire system stands the Supreme Courts of India. Below the 
Supreme Court stand the High Courts of the different States and 
under the High Court there is a hierarchy of other Courts which 
are referred to in the Constitution as ‘subordinate courts’, i.e., 
courts subordinate to and under the control of the High Court 
[Arts. 233-7]. 

The organisation of the subordinate judiciary varies slightly 
from State to State, but the essential features may be explained 
with reference to Table VIII which has been drawn with 
reference to the system obtaining in the majority of the States. 

At the lowest stage, the two branches of justice, civil and 
criminal, are bifurcated. Тһе Union Courts and the Bench 

Courts, constituted under the Village 
The hierarchy Of Self-Government Acts, which constituted 
Coa the lowest civil and criminal Courts res- 
have been substituted by Panchayat Courts"set up 
legislation. The Panchayat Courts also func- 
civil and criminal, under various indigenous 
a Panchayat, Panchayat Adalat, Gram 
Kulchery, and the like. In some States, the jurisdiction of the 
Panchayat Courts, in respect of petty cases, is exclusive, while 
in other States, it is concurrent with that of the civil or criminal 
court of the lowest jurisdiction. у 

The Munsiff’s Courts are the next higher Civil Courts, hav- 
ing jurisdiction over claims up to Rs. 1,000/- to Rs. 5,000/- (in 
some specially empowered cases). Above the Munsiffs are 
Subordinate Judges who have got unlimited pecuniary jurisdic- 
ar first appeals from the judgments 


у 


pectively, 
under recent State 
tion on two sides, 
names, such as the Nyay 


tion over civil suits and he 


> 
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of Munsiffs. The District Judge hears first uppeals from the 
decisions of Subordinate Judges and also from the Munsiffs 
(unless they are transferred to the Subordinate Judge) and him- 
self possesses unlimited original jurisdiction, both civil and 
criminal. Suits of a small value are tried by the Provincial 
Small Cause Courts. " 

The District Judge is the highest judicial authority (civil 
and criminal) in the district. Не hears appeals from the deci- 
sions of the superior Magistrates and also tries the more serious 
criminal cases, known as the Sessions cases. А Subordinate 
Judge is sometimes vested also with the powers of an Assistant 
Sessions Judge, in which case he combines in his hands both 
civil and criminal powers like a District Judge. 

The criminal law is administered by Magistrates, both 
salaried and honorary. Тһе District Magistrate is the head of 
the Criminal Courts within the district and exercises powers of 
Supervision and appeal over the inferior Magistrates. 

There are Special arrangements for judicial administration 
in the Presidency towns. ‘The Original Side of the High Court 
tries the bigger civil suits and th 
the area of the Presidency town. 
and Madras have ceased to have their original criminal juris- 
diction. Below them there are Presidency Magistrates for 


criminal cases and Presidency Small Cause Courts for civil 
suits of limited value. 


e Sessions cases arising within 
Тһе High Courts of Bombay 


The High Court is the supreme judicial tribual of the State, 
—having both Original and Appellate jurisdiction. 
appellete jurisdiction over the District and Sessions Judge, the 
Presidency Magistrates and the Original side of the High Court 
itself. "There is a High Court for each of the 14 States. 

In the Union Territories of Himachal Pradesh, Manipur and 
Tripura, the Judicial Commissioner stands at the head of the 
Judiciary. For purposes or appeal to the Supreme Court and 
for certain other purposes under the Constitution, the Judicial 
Commissioner’s Court is treated as a High Court. The other 


Union Territories are under the jurisdiction of the neighbouring 
High Courts (see p, 216, ante). 


The Supreme Court has a 
Courts and is, 


since the aboli 


It exercises 


ppellate jurisdiction over the High 
accordingly, the highest tribunal of the land 
tion of appeals to the Privy Council. Тһе 
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Supreme Court 4150 possesses original and advisory jurisdiction 
which will be fully explained below. 


CHAPTER XVIII 
THE SUPREME COURT 


Parliament has the power to make laws regulating the 
constitution, organisation, jurisdiction and powers of the 
Supreme Court. Subject to such legisla- 
sae are of the tion, the Supreme Court consists of the 
Chief Justice of India and not more than 

ten! other judges [Art. 124]. 

Besides, the Chief Justice of India has the power, with the 
previous consent of the President, to request a retired Supreme 
Court Judge to act as a Judge of the Supreme Court for a 
temporary period. Similarly, a High Court Judge may be 
appointed ad hoc Judge of the Supreme Court for a temporary 
period if there is a lack of quorum of the permanent Judges 
[Arts. 127-8]. 

Every Judge of the Supreme Court shall be appointed by 
the President of India. The President shall, in this matter, 

consult other persons besides taking the 
Appointment of Judges- advice of his Ministers. In the iw of 
appointment of the Chief Justice of India, he shall consult such 
Judges of the Supreme Court and of the High Courts as he may 
deem necessary. And in the case of appointment of other 
Judges of the Supreme Court, consultation with the Chief 
Justice of India, in addition to the above, is obligatory 
[Art. 124]. The above provision, thus, modifies the mode of 
Judges Ђу the Executive as it obtains, for 
example, in England,—by providing that the Executive should 
consult members of the Judiciary itself, who are well-qualified 
to give their opinion in this matter. 

A. person shall not be qualified for appointment as a Judge 
of the Superme Court unless he is (a) a 
sein ft ^T tien of Tia; өзі, () either) а 

istinguished jurist ; or, (ii) has been a 
High Court Judge for at least 5 years; or, (iii) has been an 


15 d 


appointment of 
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Advocate of a High Court (or two or more such Courts in succes- 
Sion) for at least 10 years. 

No minimum age is prescribed for appointment as a Judge 
of the Supreme Court, nor any fixed period of office. Once 
appointed, a Judge of the Supreme Court 
may cease to be so, on the happening of 
any one of the following contingencies : . 

(a) On attaining the age of 65 years ; (b) On resigning his 
office by writing addressed to the President ; (C) On being 
removed by the President upon an address to that effect being 
passed by a special majority of each House of Parliament (viz., 
а majority of the total membership of that House and by a 
majority of not less than two-thirds of the members of that 
House present and voting). 

The only grounds upon which such removal may take place 
are (1) *proved misbehaviour' and (2) ‘incapacity’ [Art. 124(4)]. 

А Jüdge of the Supreme Court gets a salary of Rs. 4,000 
ber mensem and the use of an official 
residence free of rent. ‘The salary of the 
Chief Justice is Rs. 5,000. 

Independence of Sup- The independence of the Judges of the 
reme Court Judges, how Supreme Court is sought to be secured 
edi by the Constitution in a number of ways: 

(a) By laying down that a Judge of the Supreme Court shall 
not be removed by the President, except on a joint address by 
both Houses of Parliament (supported by a majority of the total 
membership and a majority of not less than two-thirds of the 
membérs present and voting, in each House), on ground of 
proved misbehaviour or incapacity of the Judge in question 
[Art. 124(4)] 

his provision is similar to the rule prevailing in England 
1701, to the effect that though 
Judges of the Superior Courts are appointed by the Crown, 
they do not hold office during the pleasure, but hold their office 


Tenure of Judges. 


Salaries etc. 


and providing that though the allowances, leave and pension 
may be determined by law made by Parliament, these shall 
not be varied to the disadvantage of a Judge during his term 
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of office. In other'words, he will not be affected adversely by 
any changes made by law since his appointment [Art. 125(2)]. 
But it will be competent for the President to override this 
guarantee, under a Proclamation of *Financial Emergency' 
[Art. 360(4)(b)]. Ы 5 
(c) By providing that the administrative expenses of the 
Supreme Court, the salaries and allowances etc. of the Judges 
as well as of the staff of the Supreme Court shall be ‘charged, 
upon the revenues of India', i.e. shall not be subject to vote in 


Parliament [Art. 146(3)]. 
(d) By laying down that after retirement, a Judge of the 


Supreme Court shall not plead or act in any Court or before 
any authority within the territory of India [Art. 124(7)]. 

^ [It is to be noted that there are analogous provisions in the 
case of High Court Judges ; see p. 237, post ]. 

It has been rightly said that the jurisdiction and powers of 
our Supreme Court are in their nature and extent wider than 

position Job the Sap- those exercised by the highest Court of 
reme Court under the any other country.” It is at once а 
Constitution. federal Court, a Court of appeal and a 
gurdian of the Constitution. 

Compared’ with the Our Supreme Court possesses larger 
American Supreme powers than the American Supreme Court 
(Sans in several respects— 

Firstly, the American Supreme Court's appellate jurisdic- 
tion is confined to cases arising out of the federal relationship 
or those relating to the constitutional validity of laws and 
treaties. But our Supreme Court is the highest court of appeal 
in the land, relating to civil and criminal cases [Arts. 134-5], 
apart from cases relating to the interpretation of the Constitution. 

Secondly, our Supreme Court has an overriding power to 
entertain appeal, without any limitation upon its discretion, 
from the decision not only of any court but also any tribunal 
within the territory of India. No such power belongs to the 
American Supreme Court [Art. 136]. 

Thirdly, while the American Supreme Court has denied to 
itself any power to advise the Government and confined itself 
only to the determination of actual controversies between 
Darties, our Supreme Court is vested by the Constitution itself 
with the power to deliver advisory opinions on any quéstion 
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of fact or law that may be referred to it by the President 
[Art. 143]. Г 
Every federal Constitution, whatever the degree of cohesion 
it aims at, involves ‘a distribution of powers between 
the Union and the units composing the 
SiungEederal Courts Union, and both Union and State Gov- 
ernments derive their authority from and are limited by, the 
+ same Constitution. In a unitary Constitution, like that of 
England, the local administrative or legislative bodies are шеге 
subordinate bodies under the central authority. Hence, there 
is no problem of judicially determining disputes between the 
central and local authorities. But in а federal Constitution, the 
powers are divided between the national and State Governments, 
and it becomes necessary that there must be some authority to 
determine disputes between the Union and the States or the 
States inler se and to maintain the distribution of powers as 
made by the Constitution. А 
Though our federation is not in the nature of a treaty or 
Compact between the component units, there is, nevertheless, à 
division of legislative as well as administrative powers between 
the Union and the States. Article 131 of our Constitution, 
therefore, vests the Supreme Court with origial and exclusive 


gland, the Supreme Court 
1 of the land, and in some 
ha o batt of Appeal, respects, the jurisdiction of the Supreme 
Ourt is even wider than that of the 
while civil appeals from the decisions of 
the Court of Appeal now lie to the House of Lords only by 
leave of the Court of Appeal or of the House of Lords itself, 


in Cases of higher value, under Article 133(1)(a-b) of our Cons- 
titution, there will lie 


Court, once the certifica 
Court. On the other hand 


House of Lords. For, 
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of Article 134(1) of our Constitution (death sentence), an appeal 
will lie to the Supreme Court, as of right. Further, the right of 
the Supreme Court to entertain appeal, by special leave, in any 
cause or matter determined by any Court or tribunal in India 
save military tribunals, is unlimited [Article 136]. 
As against unconstitutional acts of the Executive, the 
jurisdiction of the Courts is nearly the 
Ав a Guardian of the сате under all constitutional systems. 
Constitution. : е 
But not so is the control of the Judiciary 


о 


over the Legislature. 
. It is true that there is no express provision in the Consti- 


tution empowering the Courts to invalidate laws ; but the Cons- 
titution has imposed definite limitations upon each of the organs, 
and any transgression of those limitations would make the 
law void. It is for the Courts to decide whether any of the 
constitutional limitations has been transgressed ог not.” 

Thus, Article 13 declares that any law which contravenes 
any of the provisions of the Part on Fundamental Rights, shall 
be void. But, as our Supreme Court has observed,? even with- 
out the specific provision іп Art. 13 (which has been inserted 
only by way of abundant caution), the Court would have the 
power to declare any enactment which transgresses a funda- 
mental right as invalid. 

Similarly, Article 254 says that in case of inconsistency 
between Union and States laws, in certain cases, the State law 
shall be void. 1 

Тһе limitations imposed by our Constitution upon the 
powers of Legislatures are—(a) Fundamental rights conferred 
by Part III. (b) Legislative competence. (c) Specific provisions 
of the Constitution imposing limitations relating to particular 
matters. 

Tt is clear from the above that the jurisdiction of the 
Supreme Court is three-fold: (a) Original ; (b) Appellate ; and 
(c) Advisory. 

The Original jurisdiction of the Supreme Court is dealt 
with in Art. 131 of the Constitution. The functions of the 

Ж. ПИ Supreme Court under Art. 131 are pure- 

Е E ӨЛДІ ini Ed ly of a federal character and are confined 
to disputes between the Government 

of India and any of the States of the Union, the Government 
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of India and any State on one side and any other State or States 
on the other side, or between two or more States inter se. In 
Short, these are disputes between different units of the federa- 
tion which will be within the exclusive original jurisdiction of 
the Supreme Court. Тһе Original Jurisdiction of the Supreme 
Court will be exclusive, which means that no other court in 
India shall have the power to entertain any such suit. On the 
other hand, the Supreme Court in its original jurisdiction will 
not be entitled to entertain any suit where both the parties are 
not units of the federation. ТЕ any suit is brought either against 
the State or the Government of India by a private citizen, that 
will not lie within the original jurisdiction of the Supreme Court 


but will be brought in the ordinary courts under the ordinary 
law. 


Again, one class of disputes, though of a federal nature, is 
excluded from this original jurisdiction of the Supreme Court ; 
namely, a dispute arising out of any treaty, agreement, covenant, 
engagement, 'sanad' or other similar instrument which, having 
been entered into or executed before the commencement of this 
Constitution, continues in operation after such commencement 
or which provides that the said jurisdiction shall not extend to 
Such a dispute.! But these disputes may be referred by the 
President to the Supreme Court for its advisory opinion (see p- 
233, post). ` 


It may be noted that during the first decade of the working 


of the Constitution no suit in the original jurisdiction has been 
decided by the Supreme Court. It seems that the disputes, if 
any, between the Union and the units or between the units 
inter se have so far been settled by negotiations or agreement 
rather than by adjudication. 


hi rn os The Appellate jurisdiction of the 
tion Ege ee Supreme Court may be divided, under 
three heads: 


(i) Cases involving interpretation of the Constitution,— 
civil, crimina] or otherwise 


(4) Civil cases, irrespective of any constitutional question. 


(iii) Criminal Cases, irrespective of апу constitutional 
question. 
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Apart from appeals to the Supreme Court by special leave 
of that Court under Art. 136 (see below), an appeal lies to the 
Supreme Court from any judgment, decree or final order in a 
civil proceeding of a High Court in two classes of cases— 


(A) Where the case involves a substantial question of law 
as to the interpretalion of the Constitution, an appeal shall lie 
to the Supreme Court on the certificate of the High Court that 
such a question is involved or on the leave of the Supreme Court 
where the High Court has refused to grant such a certificate 
but the Supreme Court is satisfied that a substantial question 
of law as to the interpretation of the Constitution is involved 


in the case. 

. (B) In cases where no constitutional question is involved, 
appeal shall lie to the Supreme Court if the High Court certifies 
that any of the following three conditions are satisfied— 

(i) that the amount or value of the 
subject-matter of the dispute is not less 
than Rs. 20,000/- ; or 

(ii) that the judgment, decree or final order involves 
directly or indirectly some claim or question respecting the pro- 
perty of the value of Rs. 20,000/- ; or 

(iii) that the case is a fit one for appeal to the Supreme 
Court irrespective of value., 


(i) Civil. 


The certificate granted by the High Court is, however, not 
conclusive. ‘Thus, where a certificate has been granted by the 
High Court, the Supreme Court would not be precluded from 
entertaining а preliminary objection that the conditions of 
Art. 133 have not been satisfied. On the other hand, it is open 
to the appellant to support the certificate on grounds other than 
those on which it has been given and the Supreme Court may 
entertain the appeal if there are other grounds within the scope 
of Art. 133 even though the grounds mentioned by the High 
Court in the certificate did not exist. 


Prior to the Constitution, there was no court of criminal 
appeal over the High Courts. It was only in a limited sphere 
that the Privy Council entertained appeals in criminal cases 
from the High Courts by special leave but there was no appeal 
as of right. 
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Art. 134 of the Constitution for the first time provides for 
an appeal to the Supreme Court from any 
judgment, final order or sentence in a 
criminal proceeding of a High Court, as of right, in two speci- 
fiea classes of cases— | 

(a) where the High Court has on an appeal reversed an 
order of acquittal of an accused person and sentenced him to 
death ; 

(b) where the High Court has withdrawn for trial before it- 
Self any cases from any court subordinate to its authority and has 
in such trial convicted the accused and sentenced him to death. 

In these two classes of cases relating to a sentence of death 
by the High Court, appeal lies to the Supreme Court as of right. 

Besides the above two classes of cases, an appeal may lie 
` to the Supreme Court in any criminal case if the High Court 
certifies that the case is a fit one for appeal to the Supreme 
Court. The certificate of the High Court would of course be 
granted only where some substantial question of law or some 
matter of great public importance or the infrigement of some 
essential principles of justice are involved. Appeal may also 
lie to the Supreme Court (under Art. 132) from a criminal pro- 
ceeding if the High Court certifies that 


substantial question of law as to the in 
Constitution, 


(ii) Criminal. 


the case involves a 
terpretation of this 


n provides for regular appeals to the 
"preme Court from decisions of the High Courts in Arts. 132 
to 134, there may still remain some cases 
where justice might require the in- 
terterference of the Supreme Court with 
of the High Courts outside the purview of 
So of any other court or tribunal within the 
Such residuary power outside the ordinary 
law relating to appeal is conferred upon the Supreme Court by 
Art. 136. This Art. is worded in the widest term possible— 

“136. (1) Notwithstanding anything in this Chapter the Supreme 


(iii) Appeal by special 
leave. 
decisions not only 
Arts. 132-34 but al 
territory of India, 


| 


-Article itself. ‘This wide 
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Court may, in its discretion, grant special leave to appeal from any 
judgment, decree, determination, sentence or order in any cause 
or matter passed or made by any court or tribunal in the territory 


of India. 
(2) Nothing in clause (1) shall apply to any judgment, deter- 
sentence or order passed or made by any court or tribuílal 


mination, 
law relating to the Armed Forces." 


constituted by or under any 
It vests in the Supreme Court a plenary jurisdiction in the 
matter of entertaining and hearing appeals, by granting special 
ind of judgment or order made by any 
court or tribunal (except a military tribunal) in any proceeding 
and the exercise of the power is left entirely to the discretion of 
the Supreme Court unfettered by any restrictions and this power 
cannot be curtailed by any legislation short of amending the 
power is not, however, to be exercised 
by the Supreme Court so as to entertain an appeal in amy case 
where no appeal is otherwise provided by the law or the Consti- 
tution. It is a special power which is to be exercised only 
under exceptional circumstances and the Supreme Court has 
already laid down the principles according to which this extra- 
ordinary power. shall be used. "Thus, in civil cases the special 
leave to appeal under this Article would not be granted unless 
there is some substantial question of law or general public 
interest involved in the case. Similarly, in criminal cases the 
Supreme Court will not interfere under Art. 136 unless it is 
shown that exceptional and special circumstances exist, that 
substantial and grave injustice has been done and that the case 
in question presents features of sufficient gravity to warrant a 
review of the decisions appealed against. Similarly, it will not 
substitute its own decision for the determination of a tribunal 
but it would interfere to quash the decision of a quasi-judicial 
tribunal under its extraordinary powers conferred by Art. 136 
when the tribunal has either exceeded its jurisdiction or has 
approached the question referred to in a manner which is likely 
to result in injustice or has adopted a procedure which runs 
counter to the established rules of natural justice. 
Besides the above regular jurisdiction of the Supreme 
Court, it shall have an advisory jurisdiction, to give its opinion, 
C. Advisory on any question of law or fact of public 
jurisdiction. importance as may be referred to its con- 


leave, against any k 


sideration by the President. 
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Article 143 of the Constitution lays down that the Supreme 
Court may be required to express its opinion in two classes of 
matters, in an advisory capacity as distinguished from its judi- 
cial capacity : 

(a) In the first class, any question of law or fact may be 
referred to the Supreme Court for its opinion if the President 
considers that the question is of such a nature and of such public 
importance that it is expedient to obtain the opinion of the 
Supreme Court. It differs from a regular adjudication before the 
Supreme Court in this sense that there is no litigation between 


advisory and the Government may take it into consideration in 
taking any action in the matter but it is not bound to act in 
conformity with the opinion so received. "The chief utility of 
Such an advisory judicial opinion is to enable the Government 


"n in the Delhi Laws Act case have been 
and followed since then by the subordi- 


(b) The Second class of case. 
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President for the opinion of the Supreme Court in its advisory 


capacity. 
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СНАРТЕК ХІХ 
ТНЕ НІСН СООКТ 


shall be а High Court in each State [Art. 214] but 
wer to establish a common High Court for 
two or more States [Art. 231]. Тһе 
The High Court of a High Court stands at the head of the 
State. Judiciary in the State. 


There 
Parliament has the po 


(a) Every High Court shall consist of a Chief Justice and 

А such other Judges as the President of 

Constitution of High India may from time to time appoint 
Courts. [see Table VIII]. 


(b) Besides, the President has the power to appoint 
(i) additional Judges for a temporary period not exceeding 
2 years, for the clearance of arrears of work in a High Court ; or 
(ii) an acting Judge, when a permanent Judge of a High Court 
(other than a Chief Justice) is temporarily absent or unable to 
perform his duties or is appointed to act temporarily as Chief 
Justice. ‘The acting Judge holds office until the permanent 
Judge resumes his office. But neither an additional nor an 
acting Judge can hold office beyond the age of 60 years. 
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Every Judge of a High Court shall be appointed by the 
President. In making the appointment, the President shall 
Е consult the Chief Justice of India, the 
пре Елене рас Governor of the State (and also the 
5 е осе 9f a High Chief Justice of that High Court in the 
К matter of appointment of а Judge other 
than the Chief Justice) 


A Judge of the High Court shall hold office until the age of 
60 years. 


Every Judge, —permanent, additional or acting, —may 
vacate his office earlier in any of the following ways— 

(i) By resignation in writing addressed to the President. 

(8) By being appointed a Judge of the Supreme Court or 
being transferred to any other High Court, by the President. 


у leave апа pension as Parliament may 
Salaries ete, 3 5 5 
from time to time determine, but such 
allowances and rights cannot be varied by Parliament to the 
disadvantage of a Judge after his appointment [Art. 221]. 
Qualifications for ap. The qualifications laid down in the 
PM ав High Constitution for being eligible for 
ourt Judge, appointment as а Judge of the High 
Court are that. 


(а) he must be a citizen of India 


; not being over 60 years 
in age ; 


(i) held a Judicial office in the territory of India ; or 
(ii) been an advocate of a High Court or of two more 


The glaring anomaly that becomes evident when the above 
qualifications are compared with those for Judgeship of the 
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Supreme Court (p. 225, ante) is that a distinguished jurist is 
fit for appointment to the Supreme Court but he has no place 
in the High Court, which also is, in the main, an appellate 
tribunal dealing with the principles of law at the highest level 


in a State. 
As in the case of the Judges of the Supreme Court (p. 226, 
Е Бер anie), the Constitution seeks to maintain 
t 
dungen ence о e the independence of the Judges of the 
High Courts by a number of provisions : 


(a) By laying down that a Judge of the High Court shall 
not be removed, except in the manner provided for the removal 
of a Judge of the Supreme Court, that is, upon a joint address 
of the both Houses of Parliament to the President, on the 
ground of proved misbehaviour or incapacity [Art. 218] ; 

(b) By providing that the expenditure in respect of the 
salaries and allowances of the Judges shall be charged on the 
Consolidated Fund of the State [Art. 202(3)(d)] ; 

(c) By specifying in the Constitution the salaries payable 
to the Judges and providing that the allowances of a Judge or 
his rights in respect of leave of absence or pension shall not be 
varied by Parliament to his disadvantage after his appointment 
[Art. 221], except under a proclamation of financial emergency 


[Art. 360(4)(b)] ; 

(d) By laying down that after retirement a permanent 
Judge of a High Court shall not plead or act in a Court or before 
any authority in India, except the Supreme Court and a High 
Court other than the High Court in which he had held this 
office [Art. 220]. 

As Sir Alladi Krishnaswami explained in the Constitutent 
while ensuring the independence of the Judiciary 

у the Constitution placed the High Court 
Noo E E under the control of the Union in certain 
important matters, in order to keep them 
outside the range of ‘provincial politics’. Thus, even though the 
High Court stands at the head of the State Judiciary, it is not so 
sharply separated from the federal Government as the highest 
Court of an American State (called the State Supreme Court) is 
"Ihe control of the Union over a High Court in India is агза 
in the following matters : 


Assembly,' 
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(а) Appointment [Art. 217], transfer [Art. 222] and remo- 
val [Art. 217(1), Prov. (b)] of Judges of High Courts. 

(b) The constitution and organisation of High Courts and 
the power to establish a common High Court for two or more 
States and to extend the jurisdiction of a High Court to or to 
exclude its jurisdiction from a Union Territory, are all exclu- 
Sive powers of the Union Parliament. 

(c) Wide jurisdiction of the Supreme Court over High 
Court decisions. 

Except where Parliament establishes а common High 

itorial jurisdiction v Ut for two or more States [Art. 2311 

of a оа! jurisdiction or extends the jurisdiction of a High 

Court to a Union Territory, the jurisdic- 

tion of the High Court of a State is co-terminous with the 
territorial limits of that State. 


As has already been stated (p. 216, ante), Parliament has 
extended the jurisdiction of some of the High Courts to their 
adjoining Union Territories, by enacting the States Reorganisa- 
tion Act, 1956. Thus, the jurisdiction of the Calcutta High 
Court extends to the Andaman and Nicobar Islands ; that of the 
Kerala High Court extends to the Laccadive, Minicoy and 
Amindivi Islands, while the jurisdiction of the Punjab High 
Court extends to Delhi. 


The Constitution does not make any provision relating to 

the general jurisdiction of the High Courts, but maintains 

PEU баз their jurisdiction as it existed at the 

of High Couits. commencement of the Constitution, with 

this improvement that any restrictions 

upon their jurisdiction as to revenue matters that existed prior 
to the Constitution shall no longer exist [Art. 225]. 


The existing jurisdictions of the High Courts are governed 
by the Letters Patent and Central and Provincial Acts; in 
particular, their civil and criminal jurisdictions are primarily 
governed by the two Codes of Civil and Criminal Procedure. 


(a) The High Courts at the three Presidency towns of Cal- 

(a) Original, cutta, Bombay and Madras had an 
PP original jurisdiction, both civil and 
criminal, over cases arising within the respective Presidency 
towns. Тһе original criminal jurisdiction of the Bombay and 
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Madras High Courts has, however, been taken away recently 
by City Sessions Courts established by the State Legislatures to 
take up the Sessions cases arising within the Presidency towns 
of Bombay and Madras, respectively. Though City Civil 
Courts have also been set up td try civil cases within the seme 
area, the original civil jurisdiction of these High Courts has 
not altogether been abolished but retained in respect of actions 
of higher value. In West Bengal, though a City Sessions Court 
and a City Civil Court have been established, the jurisdiction 
of the High Court, on either side, has been affected only parti- 
ally, and the High Court retains its jurisdiction over the more 


Serious cases. 
(b) The appellate jurisdiction of the High Court, similarly, 


. is both civil and criminal. 

(I) On the civil side, an appeal to 
the High Court is either a First appeal or 
a Second Appeal. 

(i) Appeal from the decisions of District Judges and from 


those of Subordinate Judges in cases of a higher value (broadly 
lie direct to the High Court, on questions of fact 


(b) Appellate. 


speaking), 
as well as of law. 
(ii) When any Court subordinate to the High Court (i.e., 


the District Judge or Subordinate Judge) decides an appeal from 
the decision of an inferior Court, a second appeal lies to the 
High Court from the decision of the lower appeallate Court, 
but only on questions of law and procedure, as distinguished 
from questions of fact [s. 100, C. P. Code]. 

(iii) Besides, there is a provision for appeal under the 
Letters Patent of the Allahabad, Bombay, Calcutta, Madras and 
Patna High Courts. These appeals lie to the Appellate Side 
of the High Court from the decision of a Single Judge of the 
High Court itself, whether made by such Judge in the exércise 
of the original or appellate jurisdiction of the High Court. 

(II) The criminal appellate jurisdiction of the High Court 
is no less complicated. It consists of appeals from the decisions 


of— 
(a) The High Court, exercising original criminal jurisdic- 


tion [s. 411A, Cr.P.C.]. ди 
(b) A Sessions Judge or an Additional Sessions Judge. 
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(c) An Assistant Sessions Judge and a Magistrate specially 
empowered, where the sentence passed by him exceeds imprison- 
ment for 4 years. 

(d) A Presidency Magistrate. 

“ (e) A District Magistraté, in case of conviction under 
5. 124A of the Indian Penal Code. 
Every High Court has a power of superintendence over all 
3 Courts and tribunals throughout the 
ЬН nde territory in relation to which it exercises 
jurisdiction, excepting military tribunals 
[Art. 227]. "This power of superintendence is a very wide power 
in as much as it extends to all Courts as well as tribunals within 
the State, whether such Court or tribunal is subject to the 
appellate jurisdiction of the High Court or not. Further, this 
power of superintendence would include a revisional jurisdic- 
tions to intervene in cases of gross injustice or non-exercise ог 
abuse of jurisdiction, even though no appeal or revision against 
the orders of such tribunal was otherwise available. 

By reason of the extension of Government activities and 
the complicated nature of issues to be dealt with by , the 

{hee administration, many modern statutes 
а trikunat’ have entrusted administrative bodies 

with the function of deciding disputes 
and quasi-judicial issues that arise in connection with the 
administration of such laws, either because the ordinary courts 
are already over-burdened to take up these new matters or the 
disputes are of such a technical nature that they can be decided 
only by persons who have an intimate knowledge of the working 
of the Act under which it arises, Thus, in India quasi-judicial 
Powers have been vested in administrative authorities such as 
the Custodian of Evacuee Property, under the Administration 
of Evacuee Property Act, 1950 ; the Transport Authorities under 
the Motor Vehicles Act, 1939 ; the Rent Controller under the 
State Rent Control Acts. Besides, there are special tribunals 
D {Te not а part of the administration but have all the 
"peer of a court. Nevertheless, they are not courts in 
per sense of the term, in view of the special procedure 
followed by them, АП these tribunals have one feature in 
common, viz., that they determine questions affecting the rights 
of the citizens and their decisions are binding upon them. 
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Since the decisions of such tribunals have the force or effect 
of a judicial decision upon the parties, and yet the tribunals 
do not follow the exact procedure adopted by courts of justice, 
the need arises to place them under the control of superior 
courts to keep them within the proper limits of their jurisdictioir 
and also to prevent them from committing any act of gross 
injustice. 

In England, the judicial review over the decisions of the 
quasi-judicial tribunals is done by the High Court in the exercise 
of its power to issue the prerogative writs. 

In India, there are several provisions in the Constitution 
which place these tribunals under the control and supervision 
of the superior courts of the land, viz., the Supreme Court and 
the High Courts. ` 

(i) If the tribunal makes an order which infringes a funda- 
mental right of a person, he can obtain relief by applying for a 
writ of certiorari to quash that decision, either by applying for 
it to the Supreme Court under Art. 32 or to the High Court 
under Art. 226. Even apart from the infringement of the funda- 
mental right, a High Court is competent to grant a writ of 
certiorari, if the tribunal either acts without jurisdiction or in 
excess of its jurisdiction as conferred by the statutes by which 
it was created or it makes an order contrary to the rules of 
natural justice or where there is some error apparent on the 
face of its record. 

(ii) Besides the power of issuing the writs, every High 
Court has a general power of superintendence over all the 
tribunals functioning within its jurisdiction under Art. 227 and 
this superintendence has been interpreted as both administra- 
tive and judicial superintendence. Hence, even where the writ 
of certiorari is not available without a flagrant injustice has been 
committed or is going to be committed, the High Court may 
interfere and quash the order of a tribunal under Art. 227, 

(iii) Above all, the Supreme Court may grant special leave 
to appeal from any determination made by any tribunal in 
India, under Art. 136 wherever there exist extraordinary 
circumstances calling for interference of the Supreme Court. 
Broadly speaking, the Supreme Court can exercise this power 
under Art. 136 over a tribunal wherever a writ for certiorari 
would lie against the tribunal ; for example, where the tribunal 


16 
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has either exceeded its jurisdiction or has approached the ques- 
tion referred to it in a manner which is likely to result in 
injustice or has adopted a procedure which runs counter to the 
established rules of natural justice. ‘This extraordinary power 
would, however, be exercised by the Supreme Court in rare and 
exceptional circumstances and not to interfere with the decisions 
of such tribunals as a court of appeal [see p. 233, ante]. 


Besides the above, the Supreme Court as well as the High 
Court possess what may be called an extraordinary jurisdiction, 
The writ jurisdiction original in nature, under Arts 32 and 
of Supreme Court and 226 of the Constitution, respectively. 
High Court. The peculiarity of this jurisdiction 
is that, being founded on the Constitution itself, it cannot be 
taken aw 
the Constitution itself. As has already been pointed out 
(p. 93, ante), the jurisdiction to issue the writs under these 
Articles is larger in the case of the High Court inasmuch as 
while the Supreme Court can issue them only where a funda- 
mental right has been infringed, a High Court can issue them 
not only in such cases but also where an ordinary legal right has 
been infringed, provided a writ is a proper remedy in such 


cases, according to well-established principles (see p. 93, ante, 
for a treatment of the different writs), 


REFERENCES 
1. C.A.D., dated 22-11-48. 
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ay ог abridged by anything short of an amendment of ' 


PART SIX 
THE FEDERAL SYSTEM 


CHAPTER ХХ 


DISTRIBUTION OF LEGISLATIVE AND EXECUTIVE- 
POWERS 


The nature of the federal system introduced by, our 
itte сіне (ней: Constitution has been fully explained at 
pp. 33-42, ante. 

sential features: Though there is a 
bias and the exceptions from the 
traditional federal scheme are many, the Constitution introduces 
a federal system as the basic structure of government of the 
country. The Union is composed of 14 States and both the 
Union and the States derive their authority from the Consti- 
tution which divides all powers,—legislative, executive and 
financial, as between them. (The judicial powers, as already 
pointed out at p. 39, are not divided and there is a common 
Judiciary for the Union and the States). Тһе result is that the 
States are not delegates of the Union and that, though there are 
agencies and devices for Union control over the States in many 
matters,—subject to such exceptions, the States are autonomous 
within their own spheres as allotted by the Constitution, and 
both the Union and the States are equally subject to the limita- 
tions imposed by the Constitution, say, for instance,.the exer- 
cise of legislative powers being limited. by Fundamental Rights. 
Thus, neither the Union Legislature (Parliament) hor a 
State Legislature can be said to be ‘sovereign’ in the legalistic 
sense, each being limited by the provisions of the Constitution 
effecting the distribution of legislative powers as between them, 
apart from the Fundamental Rights and other specific provisions 
restricting their powers in certain matters, e.g., Art. 276 (2) 
[limiting the power of a State Legislature to impose a tax on 
professions] ; Art. 286 [limiting its powers as regards taxation 
of sales] ; Art. 303 [limiting the powers of both Parliament and 
a State Legislature with regard to legislation relating to trade 
and commerce]. If any of these constitutional limitations is 
violated, the law of either Legislature is liable to be declared 


invalid by the Courts. 


То recapitulate its es 
strong admixture of unitary 
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As has been pointed out at the outset (p. 34, ante), a federal 
The scheme of distri. System postulates а distribution of pone 
bution of legislative between the federation and the units. 
powers: Though the nature of the distribution 
varies according to the local and political background in each 
country, the division, obviously, proceeds on two lines— 
(a) The territory over which the Federation and the 
Units shall, respectively, have their jurisdiction, | 
(b) The subjects to which their respective jurisdictions 
shall extend. 


The distribution of legislative powers under our Constitution 
under both heads is as follows : 


І. As regards the territory with respect to which the Legis- 
lature may legislate, the State Legislature naturally suffers from 
Territorial extent of а limitation to which Parliament is not 
Union and State legis- Subject, namely, that the territory of the 
tation Union being divided amongst the States 
(p. 54, ante), the jurisdiction of each State must be confined to 
its own territory. When, therefore, a State Legislature makes 
a law relating to a subject within its competence, it must be 
read as referring to persons or objects situate within the terri- 
tory of the State concerned. A State Legislature can make laws 


for the whole or any part of the State to which it belongs 
[Art. 245 (1)]. 


It is not possible for a State Legislature to enlarge its terri- 
torial jurisdiction under any circumstances except when the 
boundaries of the State itself are widened by an Act of Parlia- 
ment, in the manner explained at p. 56, ante. 

The Union Parliament has, on the other hand, the powek ЕЯ 
legislate for the whole or any part of the 'territory of India’, 
which includes not only the States but also the Union Territories 


or any other area, for the time being included in the territory 
of India (p. 54, ante). 


The plenary territorial jurisdiction 
of Parliament is, however, subject to 
Some special provisions of the Consti- 
tution— 

(i) As regards the Union Territories of the Andaman and 
Laccadive groups of Islands, Regulations may be made by the 


„Limitations to the ter- 
ritorial jurisdiction of 
Parliament. 
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President to have the same force as Acts of Parliament and 
such Regulations may repeal or amend a law made by Parlia- 
ment in relation to such Territory [Art. 240 (2)]. 

(ii) The application of Acts of Parliament to any 
Scheduled Area may be barred or modified by notifications made 
by the Governor [Para. 5 of the Fifth Schedule]. 

(iii) The Governor of Assam may, by public notification, 
direct that ап Act of Parliament shall not apply to an autono- 
mous district or an autonomous region in the State of Assam, or 
shall apply to such district or region or part thereof subject to 
such exceptions or modifications as he may specify in the noti- 
fication [Para. 12 of the Sixth Schedule]. 

It is obvious that the foregoing special provisions have been 
inserted in view of the backwardness of the specified areas to 
which the indiscriminate application of the general laws might 
dship or other injurious consequences. 
the subjects of legislation, the Constitution 
vernment of India Act, 1935 a threefold 
: distribution of legislative powers between 
ee o legis- the. Union and the States [Art. 246]. 

While in the United States and Australia, 
је enumeration of powers,—only the powers 
of the Federal Legislature being enumerated,—in Canada there is 
a double enumeration, and the Government of India Act, 1935, 
introduced a scheme of threefold enumeration, namely Federal, 
Provincial and Concurrent. The Constitution adopts this 
scheme by enumerating possible subjects of legislation under 
three Legislative Lists in Schedule VII of the Constitution (see 


Table ІХ) 
List I or the 


cause һаг 


II. As regards 
adopts from the Go 


there is only a sing 


Union List includes subjects over which the 
Union shall have exclusive power of legislation, including 97 
items or subjects. These include defence, foreign affairs, 
banking, currency and coinage, Union duties and taxes. 

List II or the State List comprises 65 items or entries over 
the State Legislature shall have exclusive power of 
such as public order and police, local government 
and sanitation, agriculture, forests and а 


which 
legislation, 
public health 
education, State taxes and duties. 

List III gives concurrent powers to the Union and: the 
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State Legislatures over 47 items, such as Criminal law and 
procedure, Civil procedure, marriage, contracts, torts, trusts, 
welfare of labour, social insurance, economic and social planning. 


In case of overlapping of a matter as between the three 
Lists, predominance has been given to the Union Legislature, 
as under the Government of India Act, 1935. ‘Thus, the power 
of the State Legislature to legislate with respect to matters 
enumerated in the State List has been made subject to the 
power of the Union Parliament to legislate in respect of matters 
enumerated in the Union and Concurrent Lists, and the entries 
in the State List have to be interpreted accordingly. 


In the concurrent sphere, in case of repugnancy between а 
Union and a State law relating to the same subject, the former 
prevails. If, however, the State law was reserved for the assent 
of the President and has received Such assent, the State law 
may prevail notwithstanding such repugnancy, but it would 
Still be competent for Parliament to override such State law by 
Subsequent legislation [Art. 254]. 


The vesting of residual power under the Constitution 
. follows the precedent of Canada, for, it is given to the Union 
instead of the States (as in the U.S.A. 
and A ustralia). In this respect, the Con- 
stitution differs from the Government of India Act, 1935, for, 
under that Act, the residual powers were vested neither in the 
Federal nor in the State Legislature, but were placed in the 
hands of the Governor-General ; the Constitution vests the 
residuary power, i.e., the power to legislate with respect to any 
matter not enumerated in any опе of the three Lists,—in the 
Union Legislature [Art. 248], and the final determination as to 


Wliether a particular matter falls under the residuary power or 
not is that of the Courts, 


Residuary powers, 


It should be noted, however, that since the three Lists 
attempt at an exhaustive enumeration of all possible subjects of 
legislation, and the Courts enumerate the ambit of the enumerat- 
ed powers liberally, the scope for the application of the resi- 
duary power will be very narrow. It is not strange therefore 
that during the first decade of the working of the Constitution 
there is hardly any reported decision where a Union legislation 
has been attributed solely to the residuary power. 


“declares by a resolution of 
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While the foregoing may be said to be an account of the 

normal distribution of the legislative powers, there are certain 
exceptional circums es zhi 

Expansion of the le- r ION under рец 

the aboye system of distribution is either 


gislative powers of the. 
Union under different suspended or the powers of the Union 


circumstances, ; 

Parliament are extended over State 
subjects. ‘These exceptional or extraordinary circumstances 
are— 


(a) In the national inieresti—Parliament shall have the 
power to make laws with respect to any matter included in the 
State List, for a temporary period, if the Council of States 
24 of its members present and voting, 
that it is necessary in the nalional interest that Parliament shall 
have power to legislate over such matters. Each such resolution 
will give a lease of one year to the law in question. 

A law made by Parliament which Parliament would not but 
for the passing of such resolution have been competent to make 
shall, to the extent of the incompetency, cease to have effect on 
the expiration of a period of six months after the resolution has 
ceased to be in force, except a5 respects things done or omitted | 
to be done before the expiration of the said period [Art. 249]. 

Тһе resolution of the Council of States may be renewed for 


a period of one year at a time. у 
(b) Under а Proclamation of Emergency—While a 


Proclamation of ‘Emergency’ made by the President is in 
operation, Parliament shall hav er to legislate with 


respect to State subjects. 
A law made by Parliament which Parliament would*not but 


for the issue of such Proclamation have been competent to make 
shall, to the extent of the incompetency, cease to have effect on 
the expiration of a period of six months after the Proclamation 
has ceased to operate, except as respects things done or omitted 
to be done before the expiration of the said period [Art. 250]. 
(c) By agreement between States—If the Legislatures of 
two or more States resolve that it shall be lawful for Parliament 
to make laws with respect to any matters included in the State 
List relating to those States, Parliament shall have such power 
as regards such States. It shall also be open to апу other State 
1 legislation in relation to itself by a resolu- 


to adopt such Unior $ i 
tion passed in that behalf in the Legislature of the State. In 


e similar pow 
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Short, this is an extension of the jurisdiction of the Union Parlia- 
ment by consent of the State Legislatures [Art. 252]. 


Thus, though Parliament has no competence to impose an 
estate duty with respect to agricultural lands, Parliament has in 
the' Estate Duty Act, 1953, included the agricultural lands 
Situated in certain States, by virtue of resolutions passed by the 
Legislatures of such States, under Art. 252, to confer such 
power upon Parliament. 


(d) To implement treaties—Parliament shall have the 
power to legislate with respect to any subject for the purpose of 


implementing treaties or international agreements and convert-, 


tions. In other words, the normal distribution of powers will 
not stand in the way of Parliament to enact legislation for 
carrying out its international obligations, even though such 
legislation may be necessary in relation to a State subject 
Art. 253]. 

(e) Under a Proclamalion of failure of constitutional 
machinery in the States—When such a Proclamation is made by 
the President (see p. ,), the President may declare that the 
powers of the Legislature of the State shall be exercisable by 
or under the authority of Parliament [Art. 356 (b)]. 


The interpretation of the 209 Entries in the three Legisla- 
tive Lists is no easy task for the Courts and the Courts have to 
E apply various judicial principles to recon- 

indi don of Ше eile the different Entries, a discussion of 


Which would be beyond the scope of the 
present work.? Suffice it to say that— 


(a) Each Entry is given the widest import that its words 

аге capable of, without rendering another Entry nugatory.? 

` (b) In order to determine whether a particular enactment 
falls under one Entry or the other, it is the ‘pith and substance’ 
of such enactment and ‘not its legislative label that is taken 
account ој, 

(c) If the enactment Substantially falls under an Entry 
over which the Legislature has jurisdiction, an incidental en- 
croachment upon another Entry over which it had no com- 
petence will not invalidate the law.? 

(d) On the other hand, where a Legislature has no 
power to legislate with respect to a matter, the Courts will not 


` those subjects over 
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o 
permit such Legislature to transgress its own powers or to en- 
croach upon those of another Legislature by resorting to any 
device or ‘colourable legislation". 

(е) The motives of the Legislature are, otherwise, irrele- 
vant for determining whether it has transgressed the constitu- 
tional limits of its legislative power.* 

The distribution of executive powers 
between the Union and the States is 
somewhat more complicated than that of 
the legislative powers. 
it follows the scheme of distribution of the 
legislative powers, which means that the executive power of a 
State shall extend only to its own territory and with respect to 
which it has legislative competence 
[Art. 162]. In the result, the Union shall have exclusive 
ver (a) the matters with respect to which 
wer to make laws (i.e. matters in 
he exercise of its powers conferred 
[Art. 73]. On the other hand, a 
ecutive power over matters included 


„Distribution of execu- 
tive powers. 


I. In general, 


executive power 0 
Parliament has exclusive po 
List I of Sch. VII) and (b) t 
by any treaty or agreement 
State shall have exclusive ex 


in List II [Art. 162]. 

Tt is in the con current sphere that some novelty has been 
introduced. As regards matters included in the Concurrent 
Legislative List (i.e. List III), the executive function shall ordi- 

у s, but subject to the provisions of the 


narily remain with the State: : 3 
Constitution or of any law of Parliament conferring such func- 


tion expressly upon the Union. Under the Government of India 


rer to give directions to a 
Act entre had only a power to € i : 
, 1935, the С ute a Central law relating to a Con- 


Provincial Executive to ехес un elatin 
current subject. But this power of giving directions proved 
ineffective ; so the Constitution provides that the Union may, 
whenever it thinks fit, itself take up the administration of 
Union laws relating to 22Y Concurrent S 
In the result, the executive power relating to concurrent 
у x i 7 
subjects remains with the States, except in two cases— 


(a) Where a law of Parliament relating to such subject 


ve function specifically in the Union, e.g., the 
1894 ; the Industrial Disputes Act, 1947. 
are concerned, it is the Union and not 


vests some executi 
Land Acquisition Act, 
So far as these functions 
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the States which shall have the executive power while the rest 
of the executive power relating to the subject shall remain with 
the States. 

(b) Where the provisions of the Constitution itself vest 
some executive functions upon the Union. "Thus, 

(i) The executive power to implement any treaty 
or international agreement belongs exclusively to the Union, 
whether the subject appertains to the Union, State or Concur- 
rent List [Art. 73 (1) (b)]. 

(ii) The Union has the power to give directions to 
the State Governments as regards the exercise of their executive 
power, in certain matters : 


(A) In normal times: 


(a) To ensure due compliance with Union laws and exist- 


ing laws which apply in that State [Art. 256]. 

(b) To ensure that the exercise of the executive power 
of the State does not interfere with the exercise of the executive 
power of the Union [Art. 257 (1)]. 

(c) To secure the construction and maintenance of the 
means of communication of national or m 
the State [Art. 257 (2)]. 

(d) To ensure 
[Art. 257 (3)]. 


(с) To ensure the drawing and execution of schemes 
specified in the directions to be essential for the welfare of the 
Scheduled Tribes in the State [Art. 339 (2)]. 

Р (f) To secure the provision of adequate facilities for 
instruction in the mother-tongue at the primary stage of educa- 


tion to children belonging to linguistic minority groups 
ГА. 350A]. 


(2) То 
[Art. 3511. 


(B) In E 


ilitary importance by 


protection of railways within the State 


ensure the development of the Hindi language 


mergencies : 


(a) During a Proclamation of Emergency, 
the Union to give directions extends to the givin 
as to the manner in which the executive power 
to be exercised, relating to any matter [Art. 353(a)] ( 


to bring the State Government under the complete 
the Union, without suspending it). 


the power of 
& of directions 
of the State is 
so as 
control of 
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(b) Upon a Proclamation of failure of constitutional 
machinery in a State, the President shall be entitled to assume 
to himself all or any of the executive powers of the State 


[Act. 356(1)]. ~ 
(C) During а Proclamation of Financial Emergency : s 
(i) To observe canons of financial propriety, as may be 
directions [Art. 360(3)]; 
he salaries and allowances of all or any 
n connection with the affairs of the 
f the Supreme Court and High 


specified in the 

(ii) To reduce t 
class of persons serving i 
Union including the Judges o 


Courts [Art. 360(4) (b)]. 
(ii) To require all Money Bills or other financial Bills 


to be reserved for the consideration of the President after they 
the Legislature of the State [Art. 360(4)]. 


II. While as regards the legislative powers, it is not 
competent for the Union [apart from Art. 252, see p. 249, anle] 
and a State to encroach upon each other's exclusive jurisdiction 
by mutual consent, this. is possible as regards executive power. 
Thus, with the consent of the Government of a State, the Union 
st its own executive functions relating to any matter 
to such State Government or its officers [Art. 258(1)]. Con- 
versely, with the consent of the Union Government, it is com- 
petent for a State Government to entrust any of its executive 
functions to the former [Art. 258A]. 

ІШ. On the other hand, under Art. 258(2), a law made by 
Parliament relating to а Union subject may authorise the Cen- 
tral Government to delegate its functions or duties to thé State 
Government or its officers (irrespective of the consent of such 


State Government). 


“аге passed by 


may entru 
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CHAPTER XXI 


DISTRIBUTION OF FINANCIAL POWERS 


No system of federation can be Successful unless both the 
Union and the States have at their 
er eee Tei bition disposal adequate financial resources to 
enable them to discharge their respective 

responsibilities under the Constitution. 

To achieve this object, our Constitution has made elaborate 
provisions, mainly following the lines of the Government of 
India Act, 1935, relating to the distribution of the taxes as well 
as non-tax revenues as well as the power of borrowing, supple- 
mented by provisions for grants-in-aid by the Union to the 
States. 

The Constitution makes a distinction between the legislative 

Principles underlying POWer to levy a tax and the power to 
distribution of tax re- appropriate the proceeds of a tax so 
venues. levied. In India, the powers of a Legis- 
lature in these two Tespects are not identical : 

(A) The legislative power to make a law for imposing a 
tax is divided as between the Union and the States by means 
of specific Entries in the Union and State Legislative Lists in 
Sch. VII. (Vide Table IX). "Thus, while the State Legislature 
has the power to levy an estate duty in respect of agricultural 
lands [Entry 48 of List II], the power to levy an estate duty in 
respect of non-agricultural land belongs to Parliament [Entry 87 
of List, I]. Similarly, it is the State Legislature which is com- 
on agricultural income [Entry 46 of 
nt has the power to levy income-tax on 
all incomes other than agricultural [Entry 82 of List I]. 
ers as regards taxation (as in general 
legislation) belongs to Parliament [Entry 97 of List I] and the 
Expenditure tax, recently levied derive their 
Siduary power. ‘There is no concurrent 
tax legislation. 

Before leaving this topic, it should be pointed out that 
ature has the power to levy any of the 
he State Legislative List, in the case of 
certain taxes, this Power is subject to certain limitations 
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imposed by the substantive provisions of the Constitution. 
Thus,— 
(a) While Entry 60 of List П of Sch. VII authorises a 
State Legislature to levy a tax on professions, trade, calling 
абы БЕ ог uc qud the total amount pay- 
able in respect of any one person to the 
State or any other authority in the State by way of such tax 
shall not exceed Rs. 250/- per annum. [Art. 276(2)]. 
The power to impose taxes on ‘sale or purchase of goods 
other than newspapers’ belongs to the State (Entry 54, List II). 
(b) Sales tax But ‘taxes on imports and exports’ 
5 р: [Entry 84, List I] and “ахев оп inter- 
State trade and commerce’ [Entry 92A, List I] are exclusive 
` Union subjects. Art. 286 is intended to ensure that sales taxes 
imposed by the States do not interfere with imports and inter- 
State trade and commerce, which are matters of, national 
concern, and are therefore beyond the competence of the States, 
Hence, certain limitations have been laid down by Art. 286 
upon the power of the States to enact sales tax legislation. 
"These limitation upon the power of a State Legislature to 


impose a tax on sale or purchase are— 
1. (a) No tax shall be imposed on sale or purchase which 


takes place outside the State. 
(b) No tax shall be imposed on sale or purchase which 
takes place im the course of import into or export out of India. 
2. In connection with inter-State trade and commerce, 
there are two limitations— 
(a) The power to tax sales taking place ‘in the course of 
inter-State trade and commerce' is within the exclusive com- 
petence of Parliament. 4 
(b) Even though a sale does not take place ‘in the course 


of? inter-State trade or commerce, State taxation would be 
d conditions imposed by Parliament if 


subject to restrictions an ) | 
the sale relates to 'goods declared by Parliament to be of special 
] 
imporlance in inter-State trade and commerce’. ! i 
Save in so far as Parliament may by law otherwise provide, 
r authorise the imposition of, 


no law of a State shall impose, O 4 
. а tax ОП the consumption or sale of 

ns iet UR electricity (whether produced by a Gov- 

pon ermment or other persons) which is— 
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(a) consumed by the Government of India, or sold to the 
Government of India for consumption by that Gov- 
ernment ; or 

(b) consumed in the const-uction, maintenance or opera- 
tion of any railway company operating that rail- 
way, or sold to that Government or any such 
railway company for consumption in the construc- 
tion, maintenance or operation of any railway. 

The property of the Union Shall, save in so far as Parlia- 

ment may by law otherwise provide, be 
vits Tempion of exempt from all taxes imposed by a State 
ог by any authority within a State. 

(B) Even though a Legislature may have been given the 
power to levy a tax because of its affinity to the subject-matter of 
taxation, the yield of the different taxes coming within the State 
legislative Sphere may not be large enough to serve the purposes 
of a State. То meet this situation, the Constitution makes 
Special provisions : 

(i) Some duties are leviable Әу the Union ; but they are 
to be collected and entirely appropriated by the States after 
collection, 

(ii) There are some taxes which are both levied and collected 
by the Union, but the proceeds are then assigned by the Union 
to those States within which they have been levied. у 

(iii) Again, there are taxes which are levied and collected 


by the Union but the proceeds are distributed between the Union 
and the State, 


The distribution 
the States, 
follows ; 


(A) Taxes belonging to the Union exclusively : 
1. Customs, 
value of assets of i 


of the tax-revenue between the Union and 
according to the foregoing principles stands as 


2. Corporation tax. 3. ‘Taxes on capital 
у ndividuals and companies. 4. Surcharge on 
COT аха е љан еза respect of matters in the Union 
List (List I). 


(B) Taxes belonging to the St 


. .l. Land Revenue. 2. Stamp duty except on documents 
included in the Union List, 3. Succession duty, Estate duty, 


ates exclusively : 


t 
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and Income tax on agricultural land. 4. Taxes on passengers 
and goods carried on inland waterways. 5. Taxes on lands and 
buildings, mineral rights. 6. Taxes on animals and boats, on 
road vehicles, on advertisements,' on consumption of electricity, 
on luxuries and amusements etc. 7. Taxes on entry of goods 
into а local area. 8. Sales Tax. 9. Tolls. 10 Fees in respect of 
matter in the State List. 11. Taxes on professions, trades etc. 
not exceeding Rs. 250/- per annum (List II). 


(C) Duties levied by ihe Union but collected and. appro- 
priated by the States: 

Stamp duties on Bills of Exchange etc. and Excise duties on 
medicinal and toilet preparations containing alcohol, though 
they are included in the Union List and levied by the Union, 
shall be collected by the States in so far as leviable within their 
respective territories, and shall form part of the revenues of the 
States by whom they are collected [Art. 268]. 


(D) Taxes levied as well as collected by the Union, but 
assigned to the States within which they are leviable : 

(a) Duties on succession to property other than agri- 
cultural land. (b) Estate duty in respect of property other than 
agricultural land. (c) Terminal taxes on goods or passengers 
carried by railway, air or sea. (d) Taxes on railway fares 
and freights. (е) Taxes on transactions in stock exchanges. 
(f) Taxes on sale of and advertisements іп newspapers. 
(g) Taxes on the sale or purchase of goods other than news- 
papers, where such sale or purchase takes in the course of iüter- 
State trade or commerce. [Art. 269]. 

(E) Taxes levied and collected by the Union and distri- 
buted between the Union and the States. 

Certain taxes shall be levied as well as collected by the 
Union, but their proceeds shall be divided between the Union 
and the States in a certain proportion, in order to effect an 
equitable division of the financial resources. These are— 

Taxes on income other than on agricultural income [Art. 
270]. 

Duties of excise as are included in the Union List, excepting 
medicinal and toilet preparations may also be distributed, if 
Parliament by law so provides [Art. 272]. 1 


17 


258 INTRODUCTION TO THE CONSTITUTION OF INDIA [Сн. XXI 


(А) Тһе principal sources of non-tax revenues of the Union 
are the receipts from— 


Railways ; Posts and Telegraphs ; Broadcasting ; Opium ; 
Currency and Mint; Industrial and 
Sn of noni Commercial Undertakings of the Central 
Government relating to the subjects 

over which the Union has jurisdiction. 

Of the Industrial and Commercial Undertakings relating to 
Central subjects may be mentioned— 

Тһе Industrial Finance Corporation ; The Air Corporations ; 
Industries in which Government of India have made invest- 
ments, such as the Sindri Fertilisers & Chemicals Ltd. 5 
Hindusthan Shipyard Ltd. ; Indian Telephone Industries Ltd. 


(B) The States, similarly, have their receipts from— і 
Forests, Irrigation, and commercial enterprises (like electri- 
city, road transport) and Industrial undertakings (such as Soap, 
Sandalwood, Iron and Steel in Mysore, Paper in Madhya 


Pradesh, Milk Supply in Bombay, Deep-sea Fishing and silk 
in West Bengal). 


Even after the assignment to the States of a share of the 
Central taxes, the resources of all of the States may not be ade- 
бана quate enough. The Constitution, there- 
fore, provides that grants-in-aid shall be 

made in each year by the Union to such States? as Parliament 
may determine to be in need of assistance ; particularly for the 


promotion of welfare of tribal areas, including special grants to 
Assam in this respect [Art. 275]. 


Besides the above, temporary grants for the period of ten 
years from the commencement of the Constitution shall be made 
Grants in lieu of ex- ees gi wee pal e 
Port duty on jute. Assam and Orissa, in lieu of the share 
of export duty on their jute products 


ney used to receive before the commencement of the 
Constitution [Art. 273]. 


Under the Government of India Act, the Provinces were 


entitled to a Share in the proceeds of export duty on jute. 
Under the Constitution, the States shall have no right to any 
such share as ај] export and import duties belong to the Union. 
But since a sudden withdrawal of this source might create diffi- 
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culties in the Budget of the States concerned, the present Article 
provides that for a period of 10 years from the commencement 
of the Constitution, the jute-growing States of West Bengal, 
Bihar, Assam and Orissa will “receive grants-in-aid from the 
Union in lieu of the above share of jute export duties, to the 
extent of such sums as the President may prescribe. 


Arts. 270, 273 and 275 provide for the constitution of a 
Finance Commission (at stated intervals) to recommend to the 
President certain measures relating to the distribution of finan- 
cial resources between the Union and the States, —for instance, 
the percentage of the net proceeds of income-tax which should 
be assigned by the Union to the States (see p. 257, ante) and 
the manner in which the share so assigned shall be distributed 
among the States ; grants-in-aid to be given by the Union to 
the States [Art. 280]. 


A. Finance Commission was, accordingly, constituted with 
Shri Neogy as the Chairman and it 
submitted its report in 1953. Govern- 
ment accepted its recommendations 
which, inter alia, were that— 


‘The first Finance 
Commission. 


(a) 55% of the net proceeds of income-tax shall be 
assigned by the Union to the States and that it shall be distri- 
buted among the States in the shares prescribed by the Com- 
mission. 

(b) Тһе Commission also laid down the principles for 
guidance of the Government of India in the matter of making 
general grants-in-aid to States which require financial assistance 
and have also recommended specific sums to be given to certain 
States such as West Bengal, Punjab, Assam, during the five 
years from 1952 to 1957. 


A second Finance Commission, with Shri Santhanam as the 
Chairman was constituted in 1956. Its report was submitted 
to Government in September, 1957 and 
its recommendations have been given 
effect to for the quinquennium com- 
mencing from April, 1957. Broadly speaking, the following 
changes? result from the Second Finance Commission's Report— 

(а) The share of the net proceeds of income-tax to be 
assigned to the States has been increased from 55% to 60%. 


The second Finance 
Commission. 
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(b) 90% of the Union excise duties shall be distributed 
' amongst the States on the basis of populatiaon. i 
(c) The proceeds of Estate Duty relating to immovable 
р.орегіу are to be distributed among the States in proportion to 
the gross value of the immovable property located in each State. 
(d) Grants-in-aid by way of financial assistance from the 
Union are to be made to all the States save Bombay, Madras 
and Uttar Pradesh.? 
By way of safeguarding the interests of the States in the 
Union taxes which are divisible accord- 
Safeguarding the in- ing to the foregoing provisions, it is 
fo Loses D Med [Art 274] that no Bill or 
amendment which— і 
(а) varies the rate of any tax or duty in which the States 
are interested ; or 
(b) affects the principles оп which moneys are distribut- 
able according to the foregoing provisions of the Constitution ; 
or 


(c) imposes any surcharge on any such tax or duty for 
the purposes of the Union, 


Shall be introduced or moved in Parliament except on the 
recommendation of the President. 

Subject to the above condition, however, it is competent for 
Parliament to increase the rate of any such tax or duty for 
purposes of the Union [Art. 271]. 6 

As in the legislative апа administrative sphere, so T 

Financial control by financial matters, the normal relanon 
the Union in Emer- between the Union and the States (under 
papes Arts. 268-279) are liable to be modified 
in’ different kinds of emergencies. Thus, . 

(а) While a Proclamation of Emergency is in operation, 
the President may by order direct that, for a period not extend- 
ing beyond the expiration of the financial year in which the 
Proclamation ceases to operate, all or any of the provisions 
relating to the division of the taxes between the Union and the 
States and Srants-in-aid shall be suspended [Art. 354]. In the 
result, if any such order is made by the President, the States 
will be left to their narrow resources from the revenues under 


‘the State List, without any augmentation by contributions 
‘rom the Union, i 
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(b) While a Proclamation of Financial Emergency is 
made by the President, it shall be competent for the Union to 
give directions to the States— 

(i) to observe such canong of financial propriety and other 

safeguards as may be specified in the directions ; 

(ii) to reduce the salaries and allowances of all persons 

serving in connection with the affairs of the State, 
including High Court Judges ; 

(iii) to reserve for the consideration of the President all 

money and financial Bills, after they are passed by 
the Legislature of the State [Art. 360]. 


Тһе Union shall have unlimited power of borrowing, upon 

the security of the revenues of India either within India or out- 

side. The Union Executive shall exer- 

n. ponte Uu cise this power subject only to such 

States. limits as may be fixed by Parliament 
from time to time [Art. 292]. 


he borrowing power of a State is, however, subject to a 
number of constitutional limitations : 

(i) It cannot borrow outside India. Under the Act of 1935, 
the States had the power to borrow outside India with the con- 
sent of the Centre. But this power is totally denied to the States 
by the Constitution ; the Union shall have the sole right to enter 
into the international money market in the matter of borrowing. 

(ii) The State Executive shall have the power to borrow, 
within the territory of India, upon the security of the revenues 
of the State, subject to the following conditions : 

(a) Limitations as may be imposed by the State Legis- 
lature. 
(b) If the Union has guaranteed an outstanding loan of 


the State, no fresh loan can be raised by the State without con- 


sent of the Union Government. 

(c) The Government of India may itself offer a loan to 
а State, under а law made by Parliament. So long as such a 
loan or any part thereof remains outstanding, no fresh loan can 
be raised by the State without consent of the Government of 
India. The Government of India may impose terms in giving 


its consent as above [Art. 2931. 
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l. According to the recommendations of the second „Finance Com- 
mission, the following States will receive grants-in-aid for the 
period 1957-61, per annum: Andhra Pradesh, 4 crores; Assam, 
4:05 crores; Bihar, 3-80 crores; Kerala, 1-75; Madhya Pradesh, 
3 crores; Mysore, 6 crores; Orissa, 3:35 crores; Punjab, 2:25 crores; 
Rajasthan, 2-50 crores; West Bengal, 3-85 crores; Jammu & 
Kashmir, 3 crores. 

A slight alteration in the figures has been made by the States 
Reorganisation Act, 1956. E 

- While the first Finance Commission recommended a devolution 
of an average annual sum of Rs. 93 crores to the States, under 
the recommendations of the second Commission, it is Rs. 140 
сгогев (out of which Rs. 100 crores represent the share of INC. 
Rs. 2 crores represent the grant under Art. 273 and Rs. 37 crores is 
the substantive grant under Art, 275 (1). 


о 


CHAPTER XXII 


ADMINISTRATIVE RELATIONS BETWEEN 
THE UNION AND THE STATES 


Any federal scheme involves the setting up of dual govern- 
S ivisi 5 it the 
Need for coordina. Ments and division of powers. Bu да 
tion between the Units success and strength of the federal polity 
of the Federation. depends upon the maximum of co-opera- 
tion and co-ordination between the governments, The topic 
may be discussed under two heads: 
(а) Relation between the Union and the States ; 
(b) Relation between the States inter se, 


In the present Chapter, the former aspect will be discussed 


and the inter-State relations will be dealt with in the next 
Chepter, 


(A) TECHNIOUES ОБ UNION CONTROL, OVER STATES. 


It has already been pointed out [p. 39, ante] that in ‘ешег- 
Bencies Ше Government under the Indian Constitution will 
work as if 


it were a Unitary government, But even in normal 
times, the Constitution has devised techniques of control over 
the States by the Union to ensure that the State governments 
do not interfere with the legislative and executive policies of 
the Union and also to ensure the efficiency and strength of 


Сн. XXII] ADMINISTRATIVE RELATIONS 263 


each individual unit which is essential for the strength of the 
Union. 
These methods and agencies of Union control over the 

States under the Indian Constitution are— 

(i) Directions to the State government. 

(ii) Delegation of Union functions. 

(iii) АП India Services. 

(iv) Grants-in-aid. 

(v) Inter-State Councils. 

(vi) Inter-State Commerce Commission [Art. 307]. 


The idea of the Union giving directions to the States is 
foreign and repugnant to а truly federal system. But this idea 
was taken by the framers of our Consti- 


Directions by e j 
Union to State Govern- tution from the Government of India 
ments. Act, 1935, in view of the peculiar con- 


ditions of this country and, particularly, circumstances out of 


which the federation emerged (see рр. 33-42, ante). 

The circumstances under which and the matters relating 
to which it shall be competent for the Union to give direc- 
tions to a State have already been stated (p. 252, ante). The 
sanction prescribed by the Constitution to secure compliance 
with such directions remain to be discussed. 


It is to be noted that the Constitution prescribes a coercive 
sanction for the enforcement of the directions issued under any 
of the foregoing powers, namely, the power of the President to 
make a Proclamation under Art. 356. This is provided in Art. 
365 as follows : S 

«Where any State has failed to comply with, or to give effect to, ` 


any directions given in the exercise of the executive power of the 
Union under any of the provisions of" this 


Sanction. for enforce- Constitution, it shall be lawful for the Presi- 
ment of directions. dent to hold that а situation has arisen in 
t of the State cannot be carried on in accordance 


which the governmen 
f this Constitution.” 


with the provisions о 

And as soon as а Proclamation under Art. 356 is made by 
the President he will be entitled to assume to himself any of the 
f the State Government as are specified in that 


functions O 
Article and thereby have the directions (which have been 


violated) carried out. 
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It has already been stated (p. 253, ante) that with the con- 
Sent of the Government оға State, President may entrust to that 
Government executive functions of the 
Union relating to any matter [Art. 258 
(1)]. While legislating on a Union 
subject, Parliament may delegate powers to the State Govern- 
ments and their officers in so far as the statute is applicable in 
the respective States [Art. 258 (2)]. 

Conversely, a State Government may with the consent of 
the Government of India, confer administrative functions upon 
the latter, relating to State subjects. 

Thus, where it is inconvenient for either Government to 
directly Carry out its administrative functions, it may have those 
functions executed through the other Government. 


It has been pointed out earlier (pp. 38-39) that besides 
persons serving under the Union and the States, there will be 
certain services ‘common to the Union 
and the States.’ These are called ‘All- 
India Services’, of which the Indian Administrative Service and 
the Indian Police Service are the existing examples. But the 
Constitution gives the power to create additional All-India 
‘Services. If the Council of States has declared by resolution 


Delegation of func- 
tions. 


All-India Services, 


interest so to do, Parliament may by law provide for the creation 
of one or more all-India services common to the Union and the 
States, and regulate the recruitment, and the conditions of 
Servic2 of persons appointed, to any such service [Art. 312]. 


y dual polity Which is inherent in a federal system is followed 
A e federation by a dual service, In all Federations, there is a Federal 
Civil Service and a State Civi] Service. The Indian Federation, though 
ill have а dual Service, but with one exception. It is 
n every country there are certain parts in its admi- 
UD Which might ђе called strategic from the point of 
ng the Standard of administration, , , , . . There can be 


ants who are appointed to these strategic posts... . . . 
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A 
The Constitution provides that without depriving the States of their 
right to form their own civil services there shall be ап all-India Service 
recruited on an all-India basis with common qualifications, with uniform 


scale of pay and members of which alone could be appointed to these 


strategic posts throughout the Union.” 


As stated already (p. 258, antc), Parliament is given inane 

to make such grants as it may deem necessary to give 
ЕЕ financial assistance to any State which is 
in need of such assistance. [Art. 275]. 

By means of the grants, the Union would be in a position 
r-State disparities in financial resources which are 
round develpoment of the country and 
ordination over the welfare 


to correct inte 
not conducive to an all- 
also to exercise control and co- 
schemes of the States on a national scale. 

Besides this general power to make grants to the States for 
financial assistance, the Constitution provides for specific grants 
on two matters: (a) For schemes of development, for the wel- 
fare of Scheduled Tribes and for raising the level of adminis- 
tration of Scheduled Areas, as may have been undertaken by 
a State with the approval of the Government of India. (b) To 
the State of Assam, for the development of the tribal Areas in 


that State. 
Тһе President is empowered to establish an Inter-State 
Council if at any time it appears to him that the public interests 
ИСТА would be served thereby. Though the 
* President is given the power to define 
e performed by the Council, the 


the nature of the duties to b 
fold duties that may be assigned 


Constitution outlines the three- 
to this body. One of these is— 
“the duty of inquiring into and айт 
e arisen between States." 


sising upon disputes which may 


hav 
Council would be to investi- 


"The other functions of such 
interest between the 


and discuss subjects of common 
States or between two or more States inter se, 


ch matters as agriculture, forestry, public 
dations for co-ordination of policy 


gate 
Union and the 
e.g., research in su 
health and to make recommen 
and action relating to such subject. 

In exercise of the power, the President has already estab- 
lished a Central Council of Health,’ and a Central Council of 
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Local Self-Government,? for the purpose of co-ordinating the 
policy of the States relating to these matters. 


For the purpose of enforcing the provisions of the Consti- 
tution relating to the freedom -of trade, commerce and inter- 
Inter-State Commerce Course throughout the territory of India 
Commission. [Arts. 301-305], Parliament is empow- 
ered to constitute an authority similar to the Inter-State Com- 
merce Commission in the U.S.A. and to confer on such autho-/ 
rity such powers and duties as it may deem fit [Art. 307]. 


(B) CO-OPERATION BETWEEN THE UNION AND THE STATES. 


Apart from the agencies of federal control, there are cer- 
tain provisions which tend towards a smooth working of both. 
the Union and State Governments, without any unnecessary 
conflict of jurisdiction. "These are— 


(i) Mutual delegation of functions. 
(ii) Immunity from mutual taxation. 


(i) As explained already, our Constitution distributes be- Е 
Е tween the Union and the States not only 
аррар delegation of the legislative power but also the execu- 
tive power, more or less on the same 
lines [Arts. 73, 162]. 

The result is that it is not competent for a State to exer- 
сізе administrative power with respect to Union subjects, or 
for the Union to take ар the administration of any State 
function, unless authorised in that behalf by any provision in 
the Constitution. In administrative matters, a rigid division 
like this may lead to occasional deadlocks. 'To avoid such a 
Situation, the Constitution has engrafted provisions enabling 
the Union as well as a State to make a mutual delegation of 
their respective administrative functions. 

(а) As to th 
methods : 

i. With the с 


е delegation of Union functions, there are two 


onsent of the State Government, the Presi- 
dent may, without any legislative sanction, entrust any execu- 
tive function to that State [Art. 258(1)]. 

ii. Irrespective of any consent of the State concerned, 
Parliament may, while legislating with respect to a Union sub- 


-munity for proper work- 
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` 


ject, confer powers upon а State or its officers, relating to 
such subject [Art. 258(2)]. Such delegation has, in short, a 
statutory basis. 

(b) Conversely, with the econsent of the Government of 
India, the Governor of a State may entrust to the Union Gov- 
ment or its officers, functions relating to а State subject, so 


far as that State is concerned. 


(С) IMMUNITY FROM MUTUAL TAXATION. 


government set up by a federal Con- 
stitution requires, for its smooth working, the immunity of the 
ын een na property of one Government from taxa- 

tion by another. Though there is some 
ing of federal system- difference between federal Constitutions 
to which this immunity should go, there 
the principle that mutual immunity from 
good deal of fruitless labour in assess- 
d cross-accounting of taxes between the 


The system of double 


as to the extent up 
is an agreement on 
taxation would save а 


ment and calculation an 
(Union and State). 


two governments 

(This matter is dealt with in Arts. 285 and 289 of our 
Constitution, relating to the immunity of the Union and a State, 
respectively. 


The property of the Union shall, save in so far as Parlia- 


immunity. of Union liament may by law otherwise provide, 
from be exempt from all taxes imposed by a 


property State 
taxation. State or by any authority within a State. 


[Art. 2850) 1. 
Not only the ‘property’ but also the ‘income’ of a State is 
exempted from Union taxation. The exemption is, however 
confined to the Stat ji 1 
Exemption of pro а t extend e Government and 
erty and income ШЕ does no extend to any local authority 
State from Union taxa- situated within a State. The above im- 
pe munity of the income of a State is, how- 
ever, subject to an overriding power of Parliament as regards 


any income derived from a commercial activity. Thus— 


(a) Ordinarily, 
cial activities shall be im 


the income derived by a State from com- 


шен mune from income-tax levied by 


the Union. 
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(b) Parliament is, however, competent to tax the income 
of a State derived from a commercial activity. 

(с) If, however, Parliament declares any apparently trad- 
ing functions as functions 'incidental to the ordinary functions 
of government', the income from such functions shall be no 
longer taxable, so long as such declaration stands. 


REFERENCES 


1. S.R.O. 1418, dated 9-8-52; India 1959, p. 146. 
2. India 1957, p. 308. 


CHAPTER XXIII 
INTER-STATE RELATIONS 


I. IwTER-STATE Comrry 


Though a federal Constitution involves the sovereignty of 
the Units within their respective territorial limits, it is not pos- 
sible for them to remain in complete 
isolation from each other and the very 
exercise of internal sovereignty by a Unit would require 
its recognition by, and co-operation of, other Units of the fede- 
tation. All federal Constitutions, therefore, lay down certain 
tules of comity which the Units are required to observe, in 


their treatment of each other. ‘These rules and agencies relate 
to such matters as— 


Inter-State Comity. 


(а) Recognition of the public acts, records and proceedings 
of each other. 

(b) Extra-judicial settlement of disputes. 

(c) Co-ordination between States. 

(4) Freedom of inter-State trade, commerce and inter- 
course, 


(A) Recognition of public acts etc.—Since the jurisdiction 

of each State is confined to its own territory [Arts. 245(1)1, 

Full faith and credit, the acts and records of one State might 

ave been refused to be recognised in 

another State, without a provision to compel such recognition. 
The Constitution therefore provides that— 
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"Full faith and credit shall be given throughout the territory of 
India to public acts, records and judicial proceedings of the Union 
and еуегу State” [Art. 261 ()]- 

This means that duly authenticated copies of statutes or 
statutory instruments, judgments or orders of one State shall 
be given recognition in another State in the same manner as 
the statutes etc. of the latter State itself. Parliament has the 
power to legislate as to the mode of proof of such acts and 
records or the effects thereof [Art. 261(2)1. 

(В) Extra-judicial settlement of disputes.—Since the States, 
normally act as independent units in the 
\ exercise of their internal sovereignty, 

Ecc: oa conflicts of interest between the units 
$ are sure to arise. Hence, in order to 
maintain the strength of the Union, it is essential that there 
should be adequate provision for judicial determination of dis- 
putes between the units and for settlement of disputes by extra- 
judicial bodies as well as their prevention by consultation, and 
joint action. While Art. 131 provides for the judicial deter- 
mination of disputes between States by vesting the Supreme 
Court with exclusive jurisdiction in the matter, Art. 262 pro- 
vides for the adjudication of one class of such disputes by an 
extra-judicial tribunal, while Art. 263 provides for the preven- 
tioon of inter-State disputes by investigation and recommenda- 
tion by an administrative body. Thus— 

(i) Parliament may by law provide for the adjudication of 
any dispute ог complaint with respect to the use, distribution 
or control of the waters of, or in, any inter-State river бі river 
valley and also provide for the exclusion of the jurisdiction of 
all Courts, incuding the Supreme Court, to entertain such dis- 
putes. [Art. 262(1)1. у 

In exercise of this power, Parliament has enacted the Inter- 
State Water Disputes Act, 1956, providing for the constitu- 
tion of an ad hoc "Tribunal for the adjudication of any dispute 
arising between two or more States with regard to the waters 
of any inter-State river ог river valley. 

(i) The President can establish an inter-State Council for 

d advising upon inter-State disputes, if at any 
nterests would be served 


іп every federation, 


enquiring into an 
time it appears to him that the public 1 
by the establishment of such Council. [Art. 263]. 
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(С) Co-ordination between States. 


The power of the President to set up inter-State Councils 
may be exercised, not only for advising upon disputes, but also 
for the ‘purpose of investigating and 
discussing subjects in which some or all 
of the States or the Union and one or more of the States have 
а common interest. 


Inter-State Councils. 


In exercise of this power, the President has already con- 
stituted the Central Council of Health, the Central Council of 
Local Self-Government (see p. 265, ante) 


In this connection it should be mentioned that advisory 


bodies to advise on inter-State matters have also been estab- 
lished under statutory authority ; 


(a) Zonal Councils have been established by the States Re- 
ТЫ organisation Act, 1956 to advise on mat- 
ters of common interest to each of the 

five zones into which the territory of India has been divided. 


It should be remembered that these Zonal Councils do not 
owe their origin to the Constitution but to an Act of Parliament, 
having been introduced by the States Reorganisation Act, as a 
part of the scheme or reorganisation of the States, with a view 
to securing co-operation and co-ordination as between the States, 
the Union Terrritories and the Union. 

The five Zones are— 


(i The Central Zone, 
Pradesh and Madhya Pradesh. 

(ii) The Northern Zone, com 
Rajasthan, Jammu & Kashn 
Delhi & Himachal Pradesh. 


(iii) The Eastern Zone, comprising the States of Bihar, West 


Bengal, Orissa and Assam, and the Union Territories of Mani- 
pur & Tripura, 


(iv) The Wes 
and Mysore. 


(v) The Southern 
Pradesh, Madras and 


comprising the States of Uttar 


prising the States of Punjab, 
nir, and the Union ‘Territories of 


tern Zone, comprising the States of Bombay 


Zone, comprising the States of Andhra 
Kerala. 


Each Zonal Council 


consists of the Chief Minister and two 
other Ministers of each 


of the States in the Zone and the 
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Administrator in the case of a Union Territory. "There is also 

provision for holding joint meetings of two or more Zonal 

Councils. The Union Home Minister has been nominated to be 

the common chairman of all the Zonal Councils. У 


The Zonal Councils, as already stated, discuss matters of 
common concern to the States and Territories comprised in each 
omic and social planning, border disputes, 


Zone, such as, econ 
matters arising out of the reorganisation 


inter-State transport, 
of States and the like, and give advice to the Governments of the 


States concerned as well as the Government of India. 
(b) The River Boards Act, 1956 provides for the establish- 
for the purpose of advising the Govern- 


ment of a River Board 
the regulation or development of 


-ments interested in relation to 
an inter-State river or river valley. 


II. FREEDOM OF INTER-STATE ‘TRADE AND COMMERCE 


The great problem of any federal structure is to minimise 
inter-State barriers as much as possible, so that the people may 
feel that they are members of one nation, though they may, for 


the time being, be residents of any of the Units of the Union. 
is object is to guarantee to every 


One of the means to achieve thi 
citizen the freedom of movement and residence throughout the 


country. Our Constitution guarantees this right by Art. 19 
(1)(d)-(e) [see p. 76, ante]. 
No less important is the freedom of movement or passage of 
commercial transactions between one part 
of the country and another. ‘The progess 
пне: of the country as a whole also reqnires 
free flow of commerce and intercourse as 
different parts, without any barrier. This is particular- 
ly essential in a federal system. This freedom is sought to be 
secured by the provisions [Arts. 301-307] contained in Part XIII 
of our Constitution. These provisions, however, are not con- 
fined to inter-State freedom but include intra-State free- 
dom as well. In other words, subject to the excep- 
tions laid down in this Part, no restrictions can be 
imposed upon the flow of trade, commerce and intercourse not 
only as betweeen one State and another but as between any two 


commodities and the 


between 
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points within the territory of India whether any State border has 
to be crossed or not. 


Art. 301 thus declares— 


: "Subject to the other provisions of this Part, trade, commerce and 
intercourse throughout the territory of India shall be free." 


The limitations imposed upon the above freedom by the 
other provisions of Part XIII are— 


(a) Non-discriminatory restrictions may be imposed by 
Parliament, in the public interest [Art. 302]. 


By virtue of this power, Parliament has enacted the 
Essential Commodities Act, 1955, which empowers, 'in the 
interest of the general public’, the Central Government to control 
the production, supply and distribution of certain ‘essential com- 
modities', such as coal, cotton, iron and steel, petroleum. 


(b) Even discriminatory or preferential provisions may be 
made by Parliament, for the purpose of dealing with a scarcity 
of goods arising in any part of India [Art. 303 (2)1. 

(c) Reasonable restrictions шау be imposed by a State “іп 
the public interest’? [Art. 304(b)]. 

(d) Non-discriminatory taxes may be imposed by a State on 
imported goods similarly as on intra-State goods [Art. 304 (a)]- 

(e) The provisions of any existing law except in so far as 
the President may by order otherwise provide [Art. 305]. 

(f) The power of the Union or a State Legislature to make 
a law [under Art. 19(6)(ii)] for the carrying on by the State, or 
by a torporation owned or controlled by the State, of any trade, 
business, industry or service, whether to the exclusion, complete 
or partial, of citizens or otherwise. 


Before leaving this topic, we should notice the difference in 

Freedom the scope of the provisions in Arts. 

19 (1) (g) ааст Ада. 19 (1) (2) and 301 both of which guarantee 
the freedom of Trade and Commerce. 


Though this question has not been finally settled, it may be 
stated broadly that Art, 19(1)(g) looks at the freedom from the 
standpoint of the individual who seeks to carry on a trade ог 
profession and Suarantees such freedom throughout the territory 
of India subject to reasonable restrictions as are indicated in Art. 
19(5). Art. 301, on the other hand, looks at the freedom from 
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the standpoint of the movement or passage of commodities or 
the carrying on of commercial transactions between one place 
and another, irrespective of the individuals who may be engaged 
in such trade or commerce. The only restrictions that can be 
imposed on the freedom declared by Art. 301 are to be found in 


Arts. 302-305. 


CHAPTER XXIV - 
EMERGENCY PROVISIONS 


Federal government, according to Bryce, means weak 
government because it involves a division of power. Every 
modern federation, however, has sought to avoid this weakness 
by providing for the assumption of larger powers by the federal 
government whenever unified action is necessary by reason of 
emergent circumstances, internal or external But while in 
countries like the United States this expansion of federal power 
the wisdom of judicial interpretation, in 
India, the Constitution itself provides for conferring extraordi- 
nary powers upon the Union in case of different kinds of emer- 
gencies. As has been stated early [p. 33, ante], the Emergency 
of our Constitution enable the federal government to 
strength of a unitary system whenever the exigencies 


takes place through 


provisions 
acquire the 

- of the situation so demand. 
Тһе Constitution provides for three different kinds of 
ormal situations which call for a departure 
from the normal government machinery 
Different kinds of set up by the Constitution ;—viz., (i) An 
emer Ea emergency due to external or internal 
(ii) Failure of constitutional machinery in the 


‘emergencies’ or abn 


aggression. 
States. (iii) Financial emergency. 

I. A ‘Proclamation of Emergency’ may be made by the 
President at any time he is satisfied that the security of India or 
any part thereof has been threatened by war, external aggression 
or internal disturbance. It may be made even before the actual 
occurrence of any such disturbance. 


18 
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" х E 1 
An ‘Emergency’ means the existence of a condition where 
by the security of India or any part thereof is threatened by wat 


or extenal aggression or internal disturb- 
Ecc ama нон осраша а A,state of emergency exists under 
ergency. р 


the Constitution when the President 
makes a ‘Proclamation of Emergency’. The actual occurrence 


of war or of any internal violence is not necessary to justify 4 
Proclamation of Emergency by the President. Тһе President 
may make such a Proclamation if he is satisfied that there is an 
imminent danger of such external or internal agression, and the 
Courts have no jurisdiction to enquire whether the security of 


India has in fact been threatened or not, 


n of Emergency must be laid before each 
House of Parliament, 


is two months, unless 


The Executive and Legislature of the Union shall have 
extraordinary powers ding AW асцакез. 


“Тһе effects of a Proclamation of 
Cussed under four 


(iii) Financial; (iv) 


Emergency may be dis- 
heads—(i) Executive ; (ii) Legislative ; 


As to Fundamental Rights. 
(jj Executive . When a Proclamation of Emergency has 

een made, the executive power of the Union shall, during the 
operation of the Proclamation, extend to the giving of directions 
to any State as to the manner in which the executive power 
thereof is to be exercised [Article 353 (a)] 


; the Union Executive has the power to give 


In normal times 
directions to a Stat 


€, which includes only the matters specified 
in Arts. 256-7 ; p. 252, ante, 
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But under a Proclamation of Emergency, the Government 

of India shall acquire the power to give directions to a State on 

'any' matter, so that though the State 

Т ЕЕ нотада Government will not be suspended, it 

will be under the complete control of the 

Union Executive, and the administration of the country, in so 

far as the Proclamation goes, will function as under a Unitary 
system. with local sub-divisions. ; 

(ii) Legislative: (а) While a Proclamation of Emergency 
is in operation, Parliament may, by law, extend the normal life 
of the House of the People (5 years) for a period not exceeding 
one year at a time and not extending in any case beyond a 
period of 6 months after the Proclamation has ceased to operate 
[Proviso to Art. 83 (2), ante]. ” 

(b) As soon as а Proclamation of Emergency is made, the 
Jegislative competence of the Union Parliament shall be auto- 
matically widened and the limitation imposed as regards List ІІ, 
by Article 246 (3), shall be removed. In other words, during 
the operation of the Proclamation of Emergency, Parliament 
shall have the power to ligislate as regards List II (State List) 
as well [Article 250 (1) ; p. 249, anie]. 'Though the Proclama- 
tion shall not suspend the State Legislature, it will suspend the 
distribution of legislative powers between the Union and the 
State, so far as the Union is concerned,—so that the Union 
Parliament may meet the emergency by legislation over any 
subject as may be necessary, as if the Constitution were unitary. 

(c) In order to carry out the laws made by the Union Parlia- 
ment under its extended jurisdiction as outlined above, Farlia- 
ment shall also have the power to make laws conferring upon 
the Union Executive powers, and imposing upon it duties, as 
may be necessary, for the purpose [Art. 353 (5)] . 

(iii) Financial: During the operation of the Proclamation of 
Emergency, the President shall have the constitutional power 
to modify the provisions of the Constitution relating to the 
allocation of financial relations between the Union and the 
States, by his own Order. But no such Order shall have effect 
beyond the financial year in which the Proclamation itself 
ceases to operate, and, further, such Order of the President 
shall be subject to approval by Parliament [Art. 3541. 

(іу) А5 regards Fundamental Rights: Articles 358-9 lay 
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But under a Proclamation in case of failure of the constitu- 
tional machinery, the State Legislature would be suspended, and 
the executive authority of the State would be assumed by the 
President in whole or in part. 


(iii) Under a Proclamation of Emergency, Parliament can 
legislate in respect of State subjects only by itself ; but under a 
Proclamation of the other kind, it can delegate its powers to 
legislate for the State,—to the President or any other authority 
specified by him. 


(iv) In the case of a Proclamation of failure of constitu- 
tional machinery, there is a maximum limitation to the power of 
Parliament to extend the operation of the Proclamation, namely, 
three years [Art. 356 (4), Proviso 1], but in the case of a Pro- 
clamation of Emergency, there is no such limitation upon the 
power of Parliament to extend the duration of the Proclamation. 


It is clear that the power to declare a Proclamation of failure 
of constitutional machinery in a State has nothing to do with 
any external or internal aggression ; it is 
an extraordinary power of the Union to 
meet a political breakdown in any of the units of the federation 
(or the failure by such Unit to comply with the federal direc- 
tives), which would certainly affect the national strength. It is 
one of the coercive powers at the hands of the Union to main- 
tain the democratic form of government, and to prevent factional 
strifes from paralysing the governmental machinery, in the 
States. Тһе importance of this power in the political system * 
of India can hardly be overlooked in view of the fact that it has 
been used no less than five times during the first decade of the 
working of the Constitution : 

(а) In 1950, in the Punjab,—when an alternative Ministry 
could not be formed after the resignation of Dr. Gopichand 
Vargava's Ministry. j 


(b) In 1953, іп Pepsu (Patiala and East Punjab States 
Union), in similar circumstances. 

(c) In 1954, in Andhra, when the Prakasam Ministry was 
defeated on the question of Prohibition by an alliance between 
the Communist and the P.S.P. parties, and there was no single 
party in the State which could command a majority in the 
Legislature. 


Use of the power. 
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(d) In 1956, in Travancore-Cochin, which was renewed on 
the formation of the new State of Kerala, owing to the difli- 
culty in forming a Ministry. The Proclamation was revoked 
in April 1957, on the formation of the Communist Ministry 
by Shri Namboodiripad. 

(е) In July 1959, in Kerala,—when the Namboodiripad 
Ministry was virtually dismissed while still in power, on the 
ground that owing to maladministration leading to a ‘mass up- 
surge’, it was not possible to carry on the administration of 
the State in accordance with the provisions of the Constitution. 

The propriety of the use of the power on several occa- 
sions, particularly, the last, has been the subject of criticism 
from many quarters. It has been strongly urged that the 
power under Art. 356 cannot be used to dismiss a Ministry so 
long as it commands the confidence of the majority in the State 
Legislature. But since the use of the power rests with the 
subjective satisfaction of the President, its propriety cannot be 
questioned by the Courts. In other words, the Courts cannot in- 
vestigate whether the circumstances justifying the making of 
the Proclamation did in fact exist. Naturally, therefore, there is 
little chance of the question being authoritatively determined 
by the Judiciary, and it must continue to be agitated in the 
political arena. It may, however, be pointed out that under 
Art. 355, the Union has the constitutional obligation to ensure 
that the government of a State ‘is carried on in accordance 
with the Constitution’, Again, the action under Art. 356 may 
be taken by the President even without the Governor’s report 
(as indicated by the word ‘otherwise’ in Art. 356(1)). ТЕ, 
therefore, the President, from knowledge derived from any 
source, is satisfied that the government of a State is violating 
any provision of the Constitution and he fails to make that 
government correct itself after proper warning, he may have 
no alternative, in view of his constitutional obligation under 
Art. 355, to use the power under Art. 356. But, as Dr. 
Ambedkar observed in the Constituent Assembly?, ЖЕТ 


this drastic power in such circumstances, must be a matter of 
the last resort: 3 


Arval the proper thing we ought to ex 1 
: : xpect is rti 
will never be called into operation and that they that such articles 


would i 
letter. If at all they are brought into operation, I iis eee E x 
" iden’ 
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who is endowed with this power will take proper precautions before 
actually suspending the administration of the Province.’ 

IIL If the President is satisfied that a situation has arisen 
whereby ethe financial stability or credit 
of India or of any part of the territory 
thereof is threatened, he may by a 
Proclamation make a declaration to that effect [Art. 360(1)]. 

The consequences of such a declaration are: 

(a) During the period any such Proclamation is in opera- 
tion, the executive authority of the Union shall extend to the 
giving of directions to any State to observe such canons 
of financial propriety as may be specified in the directions. 

(b) Any such direction may also include— 

(i a provision requiring the reduction of salaries and 
allowances of all or any class of persons serving in connection 
with the affairs of a State ; 

(ii) а provision requiring all Money Bills or other financial 
Bills to be reserved for the consideration of the President after 
they are passed by the Legislature of the State. 

(c) It shall be competent for the President during the 
period any such Proclamation is in operation to issue directions 
for the reduction of salaries and allowances of all or any class 
of persons serving in connection with the affairs of the Union 
including the Judges of the Supreme Court and the High Courts 
[Art. 360(3)-(4)]. 

The duration of such Proclamation will be similar to that 
of a Proclamation of Emergency, that is to say, it shall ordi- 
narily: remain in force for a period of two months, unless before 
the expiry of that period, it is approved by resolutions of both 
Houses of Parliament. If the House of the People is dissolved 
within the aforesaid period of two months, the Proclamation 
shall cease to operate on the expiry of 30 days from the date 
on which the House of the People first sits after its reconstitu- 
tion, unless before the expiry of that period of 30 days it has 
been approved by both Houses of Parliament. It may be 


revoked by the President at any time, by making another 
Proclamation. 


Proclamation of fin- 
ancial emergency. 
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PART SEVEN 
MISCELLANEOUS 


CHAPTER XXV 


RIGHTS AND LIABILITIES OF THE GOVERNMENT 
AND PUBLIC SERVANTS 


Our Constitution views the Union and the States as 
juristic persons, capable of owning and acquiring property, 
making contracts, carrying on trade or 
Property of the Union pusiness, bringing and defending legal 
and the States. 2 = 2 Т 
actions, just as private persons, subject 
Яо modifications specified in the Constitution itself. 


The Union and the States can acquire property in several * 
ways— 

(а) Succession.—Broadly speaking, all property, assets, 
rights and liabilities that belonged to the Dominion of India 
or a Governor's Province or an Indian State at the commence- 
ment of the Constitution devolved, by virtue of the Constitu- 
tion, on the Union or the corresponding State under the 
Constitution [Arts. 294-5]. 

Тһе test for determining whether any given property (or 
liability) would devolve upon the Union or a State was the 
purpose for which the property was being held at the com- 
mencement of the Constitution. If such purpose relates to any 
of the matters included in the Union List of Sch. VII cf the 
Constitution, it devolved upon the Union. In other cases, it 
passed to the corresponding State. 


(b) Bona Vacantia.—Any property in the territory of India 
which, if this Constitution had not come into operation, would 
have accrued to His Majesty or, as the case may be, to the 
Ruler of an Indian State by escheat or lapse, or as bona 
vacantia for want of a rightful owner, shall 
situate in a State, vest in such State, 
case, vest in the Union [Art. 296]. 


(c) Things underlying the Осеап.—АП lands, minerals and 
other things of value underlying the ocean within the tential 
waters of India shall vest only in the Union [Art 297] 


s if jt is property 
and shall, in any other 
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(d) Compulsory acquisition or requisition by law.—Both 
the Union and State Legislatures shall be competent to com- 
pulsorily acquire or requisition , property by making law, sub- 
jest to the provisions of Art. 31(2) [see рр. 89-90, ante]. 


(e) Acquisition under executive power.—The Government 
of India or of a State may make contracts and acquire pro- 
perty, say by purchase or exchange, just as a private individual, 
in exercise of their respective powers, and for the purposes 
of their respective Governments [Art. 298]. 


The Union or a State Government is competent to carry 

on any trade or business and make contracts for that purpose, 

in exercise of its executive power. Such 

a to carry оп business shall, however, be subject to 

regulation by the competent Legisla- 

ture. That is to say, if the Union Government takes up a busi- 

ness relating to a subject (say, agriculture) which is included 

in the State List, the business will be subject to the legisla- 
tive jurisdiction of the State Legislature [Art. 298]. 


The Union or a State, while legislating with respect to a 
trade or business carried on by itself, is immune from a con- 
stitutional limitation to which it would have been otherwise 
subject. If an ordinary law excludes a citizen from carrying 
on a particular business, wholly or partially, the reasonablc- 
ness of such law has to be tested under Art. 19(6). "Thus, 
if the State creates a monopoly in favour of a private trader 
without any reasonable justification, such law is liable to be 
held unconstitutional by the Courts. But if a law creates a 
monopoly in favour of the State itself as a trader, whether to the 
partial or comlete exclusion of citizens, the reasonableness of 
such law cannot be questioned by the Courts, 


In short, it is competent for the Union or a State not 
only to enter into a trade but also to create a monopoly in 
its own favour in respect of such trade. This is what is properly 
known as the 'nationalisation' of a trade, 


The power of either Government to 
make loans has already been dealt with 
(p. 261 ante). 


Power to borrow 
money. 


M 
Џ 
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As stated already, both the Union and State Governments 
have the power to enter into contracts like private individuals, 
in relation to the respective spheres of 
their executive power. But this contrac- 
tual power of the Government is subject 
to some special formalities required by the Constitution, in 
addition to those laid down by the law of Contract which 
governs any contract made in India. 

The reason for imposing these special conditions is that 
contracts by Government raise some problems which do not or 
cannot possibly arise in the case of contracts entered into by 
private persons. ‘Thus, there should be a definite procedure 
according to which contracts must be made by its agents, in 
order to bind the Government ; otherwise public funds may be 
depleted by clandestine contracts made by any and every public 
servant. ‘The formalities for contracts made in the exercise of 
the executive power of the Union or of a State, as laid down in 
Art. 299 are that the contract— 


Formalities for Gov- 
ernment contracts. 


(a) must be executed by a person duly authorised by the 
President or Governor, as the case may be ; 

(b) must be executed by such person ‘on behalf of? the 
President or Governor, as the case may be ; 

(c) must be ‘expressed to be made by’ the President or 
Governor, as the case may be. 

If any of these conditions are not complied with, the con- 
tract is not binding on or enforceable against the Government 
though a suit may lie against the officer who made the contract, 
in his personal capacity. 


The right of the Government to sue and its liability to be 


Rane hat OMNE sued, like a private individual in the 

Suability о ne Union 9 : . 

eae Stet ordinary Courts, is also subject to certain 
special considerations. 


Art. 300 (1) of the Constitution says— 


“The Government of India may sue 1 rt 

Union of India and the Government of en а Duos oe 
the name of the State and may, subject to any DER. UD 
be made by Act of Parliament or of the Legislature of mh er UE SA 
by virtue of powers conferred by this Constitution Ас и UTRAM 
relation to their respective affairs in the like Cases as dm Us SURG ШІ 
India and the Corresponding Provinces or the Penh. i E 

ndian 
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States might have sued or been sued if this Constitution had not been 
enacted.” E 


i 


This Article, however, does not give rise to any cause of 
action, but merely says that the State can sue or be sued, as a 
juristic personality, іп matters where a suit would lie against 
the Government had not the Constitution been enacted, subject 
to legislation by the appropriate Legislature. For the substan- 
tive law as to the liability of the State, therefore, we have to 
refer to the law as it stood before the commencement of the 
Constitution. 


I. Right to sue. 


So far as the right to sue is concerned, the Union may sue 
by the name of the ‘Government of India’, while a State may 
sue by the name of that State, e.g., ‘State of Bombay.’ Either 
Government may sue not only a private person but also another 
Government, Thus, the Union may bring a suit against one or 
more States ; while a State may sue another State or the-Union. 
It is to be noted that when the suit is against a private indivi- 
dual, the suit will have to be instituted in the Court of the 
lowest jurisdiction, according to the law of procedure ; but in 
the case of a suit between two Governments, it must be institut- 
ed in the highest tribunal, namely, the Supreme Court, which 
has exclusive original jurisdiction over such federal litigation 
[see p. 230, ante]. 


II. Liability to be sued. 


In this matter, a distinction is to be made between contrac- 
tual liability and the liability for torts or civil wrongs, because 
such distinction has been observed in India since the days of the 
East India Company, up to the commencement of the Constitu- 
tion, and that position is maintained by Art. 300 of the Consti- 
tution, subject to legislation by Parliament. 


(a) Contract. 


In India, direct suit had been allowed against the East 
India Company, the Secretary of State or the existing Govern- 
ments in matters of contract, instead of a petition of right. The 
Government of India Acts expressly empowered the Govern- 


C се Ж. — Ss 
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ment to enter into contracts with private individuals and the 
corresponding provision in the Constitution in Art. 299 (1) main- 
tain that position. 

Subject to the formalities prescribed by Art. 299 (see p. 285, 
ante) and to statutory conditions or limits thus, the contracttial 
liability of the State, under our Constitution, is the same as that 
of an individual under the ordinary law of contract. 


(b) Torts. 


The liability of the State under the existing law, for action- 
able wrongs committed by its servants, cannot be so simply 
stated as in the case of contracts. As will appear from below, 
the state of the law is unnecessarily complicated by reason of 
its being founded on the position of the British Crown under 
the Common Law and of the East India Company upon its 
supposed representation of the sovereignty of the Crown, both 
of which have become archaic, owing to changes in history 
and in law. 

Even in England, the Common Law maxim that the *King 
can do no wrong’ has been superseded by the Crown Proceed- 
ings Act, 1947. Nevertheless, in the absence of any such cor- 
responding legislation, Courts in India have no other alternative 
than to follow the existing case-law which is founded on the 
old English theory of immunity of the State, according to the 
maxim 'King can do no wrong'. 

The existing law in India, thus, draws a distinction between 
the sovereign and non-sovereign functions of the Government 
and holds that the Government cannot be sued for torts com- 
mitted by the Government or its officers in the exercise of its 
‘sovereign’ functions. 

Thus, it has been held— 

(A) No action lies against the Government for injury done 
to an individual in the course of exercise of the sovereign func- 
tion of the Government, such as the following : 

(9 Commandeering goods during war ; (ii) making or re- 
pairing a military toad ; (iii) administration of justice ; (iv) im- 
proper arrest, negligence or trespass by Police officers ; 
(2) wrongs committed by officers in the performance of duties 
imposed upon them by the Legislature, unless, of course the 
statute itself prescribes the limits or conditions undér which tie 
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executive acts are to be performed ; or the wrongful act was 
expressly authorised or ratified by the State ; (vi) loss of mov- 
ables from Government custody owing to negligence of officers ; 
(vii) payment of money in custcily of Government to a person 
other than the rightful owner, owing to negligence of officer in 
the exercise of statutory affairs, where Government does not 
derive any benefit from such transaction e.g., by a Treasury 
Officer paying money to a wrong person on a forged cheque 


owing to negligence in performing his statutory duty to compare 
the signature. 


(B) 1. On the other hand, a suit lies against the Govern- 
ment for wrongs done by public servants in the course of tran- 
sactions which a trading company or a private person could 
engage in such as the following: 


(i) Injury due to the negligence of servants of the Govern- 
ment employed in a dockyard or a railway ; (ii) trespass upon 
or damage done to private property in the course of a dispute 


as to a right to land between Government and the private owner 
even though committed in the course of a со у 


Ж loura xerci 
of statutory powers ; (iii) whenever the State ble exercise 


the profits unlawfully made, just as i 
where Government retains prop 3.8 privat 
by its officers А 
М БЕ against the G 
Tecovery, with interest ; (iv) defamati Oy 
tion issued by Government, "M. conte 


There are certain action 
the Government : 


е owner, 0.0» 
nlawfully seized 
ernment for its 
ined in а resolu- 


5 wh 
ich cannot Possibly lie against 


(b) The Government has absolute 1 3 
. State’, ie, acts which are done E qp y for ‘Acts of 
Р Р 22 5 aliens, the 
sanction of апу municipal law, but in the eseria s “198 OM 
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But the plea 4 
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citizens. 
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Though the State itself is immune from liability in certain 
cases already noted (see p. 287, ante) owing to historical 


reason, our Constitution does not grant 
Suability of heads of any immunity to a public servant for his 
State. 2 И {5 
official acts which аге unlawful under 
the ordinary law of the land. The only exception to this rule 
is a limited immunity granted to the heads of State, namely, 
the President and a Governor, both for their political and 
personal acts, while in office [Art. 361]. 


I. Official acts.—The immunity given for official acts of 
the President or the Governor is absolute but it is limited 


Immunity of Presi- ОШУ to the President and the Governor 


dent or Governor for personally, and no other person 


rs can 
official acts. 


shield himself from legal liability on 
the plea that it was done under orders of the President ог 
а Governor. 


The President or a Governor is immune from legal action 
and cannot be sued in a Court, whether during office or there- 
after, for any act done or purported to be done by them or 
for any contract made [Art. 299(2)] in exercise of their powers 
and duties as laid down by the Constitution or by any law 
made thereunder [Art. 361(1)1. Though the President is liable 
to be impeached under Art. 61 (see D- 114, ante) and the Gover- 
nor may be dismissed by the President (p. 180, ante), for any 
unconstitutional act done in exercise of their official powers, 
no action lies in the Courts. 

It follows from the tule of personal immunity .that 
no Court can compel the President or Governor to exercise any 
power or to perform any duty nor can a Court compel him to 
forbear from exercising his power or performing his duties, н e 
is not amenable to the writs or directions issued by any Court, 

The remedy to an individual for wrongful official acts of 
the President or a Governor is twofold— 

(i) To bring appropriate proceedings again 
Government itself, where such proceedings 
Prov. 2]. 

(i) To bring an action against the Public servant ind; 
vidually, who has executed the Wrongful order of the Pree 
or - and must, therefore, answer to the aggrieve 


st the respective 
lie [Art. 361 (1) 


, 


ident 
d in- 
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executive acts are to be performed ; or the wrongful act was 
expressly authorised or ratified by the State ; (vi) loss of mov- 
ables from Government custody owing to negligence of officers ; 
(vii) payment of money in custcly of Government to a person 
other than the rightful owner, owing to negligence of officer in 
the exercise of statutory affairs, where Government does not 
derive any benefit from such transaction e.g., by a Treasury 
Officer paying money to a wrong person on a forged cheque 
owing to negligence in performing his statutory duty to compare 
the signature. 

(В) 1. Оп the other hand, a suit lies against the Govern- 
ment for wrongs done by public servants in the course of tran- 
sactions which a trading company or a private person could 
engage in such as the following: 


(i) Injury due to the negligence of servants of the Govern- 
ment employed in a dockyard or a railway ; (ii) trespass upon 
or damage done to private property in the course of a dispute 
as to a right to land between Government and the private owner, 
even though committed in the course of a colourable exercise 
of statutory powers ; (iii) whenever the State has benefited by 
the wrongful act of its servants whether done under statutory 
powers or not, the State is liable to be sued for restitution of 
the profits unlawfully made, just as a private owner, e.g., 
where Government retains property or moneys unlawfully seized 
by its officers, a suit lies against the Government for its 
recovery, with interest; (iv) defamation contained in a resolu- 
tion issued by Government. 


There are certain actions which cannot possibly lie against 
the Government : 


(a) Since the State cannot be said to commit a contempt 
of Court, no proceeding for contempt lies against the State, nor 
can the State be impleaded as represented by an officer who is 
alleged to have committed the contempt. ‘The remedy liles 
against that particular officer. 

(b) The Government has absolute immunity for ‘Acts of 
State’, i.e., acts which are done against aliens, not under the 
sanction of any municipal law, but in the exercise of the sove- 
reign powers of the State. But the plea of ‘act of State’ is 
available only against aliens and not against its own citizens. 
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Though the State itself is immune from liability in certain 
cases already noted (see p. 287, ante) owing to historical 
reason, our Constitution does not grant 
any immunity to a public servant for his 
official acts which are unlawful under 
the ordinary law of the land. The only exception to this rule 
is a limited immunity granted to the heads of State, namely, 
the President and a Governor, both for their political and 
personal acts, while in office [Art. 361]. 


Suability of heads of 
State. 


I. Official acts.—'The immunity given for official acts of 
the President or the Governor is absolute but it is limited 
Immunity of Presi- ОШУ to the President and the Governor 
dent or Governor for personally, and mno other person can 
official acts, shield himself from legal liability on 
the plea that it was done under orders of the President or 
a Governor. 


The President or a Governor is immune from legal action 
and cannot be sued in a Court, whether during office or there- 
after, for any act done or purported to be done by them or 
for any contract made [Art. 299(2)] in exercise of their powers 
and duties as laid down by the Constitution or by any law 
made thereunder [Art. 361(1)]. Though the President is liable 
to be impeached under Art. 61 (see p. 114, ante) and the Gover- 
nor may be dismissed by the President (p. 180, ante), for any 
unconstitutional act done in exercise of their official powers, 
no action lies in the Courts. 

It follows from the rule of personal immunity -thet 
no Court can compel the President or Governor to exercise any 
Dower or to perform any duty nor can a Court compel him to 
forbear from exercising his power or performing his duties, He 
is not amenable to the writs or directions issued by any Court. 

The remedy to an individual for wrongful official acts of 
the President or a Governor is twofold— 

(i) To bring appropriate proceedings against the respective 
Government itself, where such proceedings lie [ Ag. 361(1), 
Prov. 2]. 

(4) To bring an action against the public servant, 
vidually, who has executed the wrongful order of the Pres 
or Governor, and must, therefore, ап 

19 


indi- 
ident 
swer to the aggrieved in- 
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dividual, under the ordinary law of crimes or civil wrongs, 
subject to limitations, to be explained shortly. 


In this connection, it should be noted that while the 
Constitution grants personal inzmunity to the President or a 
Governor for official acts, no such immu- 
nity is granted to their Ministers. But 
by virtue of the peculiar position of Ministers as regards offi- 
cial acts of the President or the Governor, as the case may be, 
it is not possible to make a Minister liable in a court of law, 
for any official act done іп the name of the President or Gover- 
nor. As pointed out earlier (p. 143, ante), the position in this 
respect in India differs from that in the United Kingdom. 


In England, every official act of the Crown must be 
countersigned by a Minister who is responsible to the law and 
the Courts for that act. But though the principle of ministerial 
responsibility has been adopted in our Constitution, both at the 
Centre and in the States, the principle of legal responsibility 
has not been introduced in the English sense. 'There is no 
requirement that the acts of the President or of the Governor 
must be counter-signed by a Minister. Further, the Courts are 
precluded from enquiring what advice was tendered by the 
Ministers to the President or the Governor. It is clear, there- 
fore, that the Ministers shall not be liable for the official acts 
done on their advice. 


ШІ? 


Position of Ministers. 


Personal acts.—The immunity of the President or 
ол лані for pers Governor for unlawful personal acts com- 
sonai acts during terms mitted by them during the term of their 


of office. office is limited to the duration of such 
term. 


(a) As regards crimes, no proceedings can be brought 
against them or continued while they are in office ; but there 
is nothing to prevent such proceedings after their office has 
terminated by expiry-of term, dismissal or otherwise. 

(b) As regards civil proceedings, there is no such immu- 
nity, but the Constitution imposes a procedural condition : 

Civil proceedings may be brought against a President or 
Governor, in respect of their Personal acts, but only if two 


Я Р ЊЕ ; 
months’ notice in writing has been delivered to the President 
or Governor. 
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Needless to state again, there is по corresponding 
immunity in favour of a Minister, either in respect of civil or 
criminal proceedings, for their personal acts done during their 


term of office. о 


Ав stated before, the Constitution makes no distinction in 

favour of Government servants as to their 

2 SEP of public personal liability for апу unlawful 

act done by them whether in their offi- 

cial or personal capacity. There is only one provision in the 

Constitution relating to the liability of public servants ; but the 

general law imposes certain conditions and limitations as regards 

their liability for official acts, in view of their peculiar posi- 
tion. These may be analysed as follows: 


(i) Contract.—If a contract made by a Government servant 
іп his official capacity strictly complies with the formalities laid 
down in Art. 299 (see p. 285, ante), it is the Government con- 
cerned which will be liable in respect of the contract and not | 
the officer who executed the contract [Art. 299(2)]. 


If, however, the contract is not made in terms of Art. 
299(2), the officer who executed it would be personally liable 
under it, even though he may not have derived any personal 
benefit. 

(ii) Torts.—As stated earlier (p. 287, ante), in India, the 
Government is mot liable to answer in damages for its 
‘sovereign’ acts. In such cases, the officer through whom such 
act is done is also immune. 


In other cases, action will lie against the Government а 
well as the officer personally, unless— 


(a) the act has been done, bona fide, in the performance 
of duties imposed by a statute ; 


(b) he is a judicial officer, within the meaning of the Judi- 
cial Officers’ Protection Act, 1850. This Act gives absolute 
immunity from a civil proceeding to a judicial Officer for acts 
done in the discharge of his official фул 


But any civil action, whether in contract or 
against a public officer “іп respect of an 
done by such public officer in his offici 
to the procedural limitations in ss. 80. 


in torts, 
Y act purported to be 
al capacity" is subject 
82 of the Code of Civil 


E 
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Procedure which includes a two months' notice as a condition 
precedent to a suit.’ 


(iii) Crimes.—The criminal liability of a public servant is 
the same as that of an ordinazy citizen except that— 

(a) There is no liability for judicial acts or for acts done 
in pursuance of judicial orders [ss. 77-8, Indian Penal Code].' 

(b) Officers, other than judicial, are also immune for any 
act which, by reason of some mistake of law or fact, in good 
faith believed himself to be bound by law to do |в. 76, I.P.C.].' 

(c) Where a public servant who is not removable from 
his office save by or with the sanction of the Central or State 
Government is accused of an offence, committed by him while 
acting or purporting to act in the discharge of his official 
duty, no Court can take cognizance of such offence without 
the previous sanction of the President or the Governor, as the 
case may be [s. 197, Criminal Procedure Code].' 

For acts done for the maintenance or restoration of order 
in an area where martial law was in force, Parliament 
may exempt the officers concerned from liability by validating 
Such acts by making an Act of Indemnity [Art. 34]. 
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CHAPTER XXVI 
THE SERVICES AND PUBLIC SERVICE COMMISSIONS 


One of the matters which do not usually find place in a 
constitutional document but have been included in our Consti- 
tution is the Public Services. 


The wisdom of the makers of our Constitution in giving a 
constitutional basis to such matters as are left to ordinary 


Position of civil ser- legislation and administrative regula- 
vants in a Parliamen- tions under other Constitutions may be 
tary system of govern- i i f Я 
Heat: 3 appreciated if we properly assess the 

importance of public servants in a 
modern democratic government. 


Сн. XXVI] ТНЕ SERVICES AND PUBLIC SERVICE COMMISSIONS 293 


A notable feature of the Parliamentary system of govern- 
ment is that while the policy of the administration is 
determined and laid down by ministers responsible to the Legis- 
lature, the policy is carried out'and the administration of the 
country is actually run by a large body of officials who have 
no concern with politics. In the language of Political Science, 
the officials form the 'permanent' Executive as distinguished 
from the Ministers who form the 'political Executive. While 
the political Executive is chosen from the party in majority in 
the Legislature and loses office as soon as that party loses its 
majority, the permanent Executive is appointed by different 
procedure and does not necessarily belong to the party in 
power. It maintains the continuity of the administration 
irrespective of the vicissitudes on the political horizon. In fact, 
it is their absolute neutrality in politics that characterises these 
officials or civil servants and accounts for their efficiency. 
While the Ministers, generally, cannot claim any expert know- 
ledge about the technique of administration and the details of 
the administrative departments, the civil servants, as a body, 
are supposed to be experts in the detailed working of govern- 
ment. One inherent vice in this system of carrying on the 
administration with the help of these ‘permanent’ civil servants 
is that they tend to be more and more tied to red-tape and 
routine and to lack that responsiveness to fresh ideas which the 
political Executive is sure to maintain owing to their respon- 
sibility to the Legislature. But with all this inherent vice, the 


civil servants are indispensable to the Parliamentary form of 
Government. у 


As the Joint Select Committee on Indian Constitutional 
Reforms' observed— 


“Тһе system of responsible Government, to be successful ir 
tical working, requires the existence of a competent 
Civil Service staffed by persons capable of giving to 
ters advice based on long administrative experience, secure j i 
positions, during good behaviour, but required to far dur 


upon which the Government and Legislature md Eod policy 
M cide. 


1 prac- 
and independent 
successive Minis- 


The reason is that in the modern age, government is 
only an art but also a science and, to that extent, a ce 
> у пес 
for experts. It has, therefore, naturally fallen into the hands ie 
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a very large army of people who have taken up the business 
of government, being in service of the Government itself, —as 
their professional career. Since they cannot be dispensed with, 
the problem of a modern democracy is how to prevent them 
from converting the democratic system into a ‘bureaucracy’ or 
officialdom. The remedy lies not in the assumption of the work 
of government by the Legislature, for a direct democracy as 
prevailed in the ancient State is an impossibility under modern 
conditions. Nor does the remedy lie in the assumption of the 
actual work of administration, as distinguished from the laying 
down of policies, by the Ministers or the political heads of the 
Departments, for, as has been already stated, the task is not 
only technical but enormous, and the № 
Sight of the broader 
if they 
tration. 


linisters might lose 
and serious questions of national urgency 
were to enter into the details of the day-to-day adminis- 


The proper solution of the problem, therefore, is—firstly, 
to select the right type of men, who shall be not only efficient 


" but also honest and who сап be trusted 
па АМА call for With confidence that they would not 
abuse their position and who would be 
strictly impartial, having no personal or political bias of their 
own and ready to faithfully carry out the policy once it 
is formulated by the government for the time being 
secondly, to keep them under Proper discipline so that they 
maintain the proper relationship with their employer, viz., the 
State, and thirdly, to ensure that for breaches of the rules of 
discipline, they can be brought under Proper departmental 
action and for breaches of the law, they can be effectively 
brought before the Courts of law. 


in power ; 


Once the interests of the State are thus secured, it is 
equally essential that the security of tenure of public ser 
who do not contravene the foregoing 
ensured. For, the best available tale 
attracted unless there is a reasonable сес 
action by superior officials who exerc 
power as to removal and discipline. 


vants 
Principles should be 
"ts would never be 
urity against arbitrary 
ise the governmental 


All the aforesaid objects can be achieved only if there are 
definite rules and proper safeguards in respect of what. is 
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broadly known as the 'conditions of service’ of public servants 
and our Constitution seeks lay down some basic principles in 
this behalf. 


It is not that our Constitution seeks to make detailed provi- 
sions relating to every matter concerning the Public Service. 
The makers of the Constitution realised 
Power to prescribe that that was not practicable and there- 
conditions of service. 
fore left the recruitment and conditions 
of service of the public servants of the Union and of the States 
to be regulated by Acts of the appropriate Legislatures. 
Pending such legislation, however, these matters were to be 
regulated by Rules made by the President or by the Governor in 
connection with the services under the Union and the States 
“respectively. ‘Though already some Acts have been passed, for 
instance, the All-India Services Act, 1951, the larger part of the 
field is still covered by Rules made by the Government, not only 
under the Constitution, but also those existing from before, (that 
is, made under the Government of India Acts) which are to conti- 
nue to be in force until superseded by the appropriate authority. 
Tt is to be noted, however, that neither a Rule nor any Act of the 
Legislature made in this behalf can have any validity if its 
provisions are contrary to those of the Constitution. As a 
matter of fact, our courts have already annulled a number 


of Service Rules on the ground of contravention of some of the 
constitutional provisions. 


For instance, any rule or order which prohibits a Govern- 
ment servant from seeking redress in Court against «he 
Government without prior permission, appears to offend against 
Arts. 32 and 226, which guarantee to all citizens the right to 
have the constitutional remedies.” 


The two matters which are substantively dealt with by 


nic our 
Constitution are— 


(a) tenure of office of the public servants and disciplinary 
action against them ; 


(b) the constitution and functions of the Public Service 


Commissions, which are independent bodies to 


advise the Government on some of the vital 
matters relating to Services. 
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We have inherited from the British system the maxim that 


all service is at the pleasure of the 
= епа of office: Crown, and our Constitution, therefore, 
primarily declares that anybody avho holds a post (civil or mili- 
А Хагу) under the Union or a State holds his 
Service at pleasure. 


office during the pleasure of the Presi- 
dent or the Governor, as the case may be [Art. 310]. 


Тіів means that any Government employee 
dismissed at any time and on any ground, without gi 
to any cause of action for wrongful 
the dismissal is in contravention of the 
to be mentioned just now. 


may be 
ving rise 
dismissal, except where 
constitutional safeguards 


This right of the Government to dismiss a Government. 


Servant at its pleasure cannot be fettered by any contract and 


eyes any contract made to this effect would 
Слет) € fettered by be void, for contravention of Art. 310(1) 


Specialists, not belonging to th 
into a special contract 
be available for empl 
cases, 


e regular Services, by entering 
5 would not 
In such 


' uude: the clause if the servic 
tractual period, on the groun 
payable only— 


(a) if the post is abolished before t 


he expiration of the 
contractual period ; ог, 


(b) if the person is required to vacate h 
expiry of the contractual ре 
unconnected with misconduct, 


is post before the 


riod, for reasons 


While, however, the pleasure of the Cro 


Mu absolutely unfettered, 
ewe cg of India subjects the а 
two constitutional limi 


wn in England is 
the Constitution 


bove pleasure to 
tations : 
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A. In the case of certain high officials, the Constitution 
lays down specific procedures as to how their Service may, be 
қ . terminated. Thus, as has been noted in 
Specific safeguards in 5 3 
the case of some high their ргерег places earlier, the Supreme 
officials. Court Judges, the Auditor-General, the 
High Court Judges and the Chief Election Commissioner shall 
not be removed from his office except in the manner laid down 
in Arts. 124, 148, 218, 324, respectively. 
B. ‘Iwo procedural safeguards are provided for the 
security of tenure of 'civil' servants as 
Safeguards for civil distinguished from military personnel, 
servants. 
namely that— 


(a) A civil servant shall not be dismissed or removed by 
any authority subordinate to that by which he was appointed. 
In other words, if he is to be removed from service, he is 
entitled to the consideration of his appointing authority or any 
other officer of corresponding rank before he is so removed. ‘The 
object of this provision [Art. 311 (1)] is to save a public servant 
from the caprices of officers of inferior rank. 

(b) The other security which is guaranteed by the 
Constitution is that no dismissal, removal or reduction in rank 
shall be ordered against a civil servant unless “ће has been 
given а reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him" [Art. 311 (2)]. 

According to the Supreme Court’, the expression ‘reasonable 

opportunity’ implies an obligation on the 

What ‘reasonable op- Part of the Government or other aatku- 

portunity’ implies. rity proceeding against a civil servant, to 
give him— 

(i) an opportunity to deny his guilt and establish his 
innocence, which he can only do if he is told what the charges 
levelled against him are and the allegations 
charges are based ; 

(ii) an opportunity to defend himself by cross-examining 
the witnesses produced against him and by examining himself 
or any other witnesses in support of his defence ; and finally 

(iii) an opportunity to make his representation as to why 
the proposed punishment should not be inflicted on him, which 
he can only do if the competent authority, after the inquiry js 


on which such 


i XV 
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over and after applying his mind to the gravity or otherwise of 
the charges proved against the Government servant, tentatively 
proposes to inflict one of the three punishments and commu- 
nicates the same to the Governinent servant. 


It is now settled* that the person charged has ordinarily the 


right to reasonable opportunity of showing cause ілдісе, before 
the order of dismissal, etc., is passed. 
Opportunity at two There are two Stages in a proceeding 
ion under the present Article: the first being 
when the charges are inquired into and at this sta 
required to meet the charges shouid be given 
opportunity to enter into his defence ; and the Second stage is 
when, after the inquiring authority has come to its conclusion 
on the charges and there arises the question of the proper 
punishment to be awarded. А notice has then again to be given 
to show cause against the punishment proposed. 
Hence, an order of dismissal, r 
contravene Art. 311 (2), == 
(а) At the inquiry stage, the Petitioner is not 
able opportunity’ to defend himself. 
(b) After the inquiry, 
cause against the punishm 


ge, the person 
а reasonable 


emoval or reduction would 


given ‘reason- 


—if a further opportunity to show 
ent proposed is not given, 

(A) At the inquiry stage: 
‘this stage requires that (a) 
charges with full particul 
the Government servant co: 
12 answer those charges a 
take its decision ; (b) 
observed in coming to 


“Reasonable opportunity’ at 
the authority must (i) frame Specific 
arity, (ii) intimate those charges to 
ncerned, (iii) give him an opportunity 
nd (iv) after Considering his answers 
the rules of natural justice should be 
the finding against the accused. 
(B) After the inquiry: A further Opportunity to show cause 
against the punishme Posed must be given. 

This requires not only Notification of the action pro- 


9n which the 


authority is proposing 
tak 


en and that the person concerned 
able time to make his representa- 


T tion and the grounds on which it 
18 proposed to be taken. 


Hence the authority requiring 


the Government servant to 
W cause should communicate to } 


him not only (a) the punish- 


= 
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ment proposed but also (b) the reasons for coming to that con- 
clusion, including the findings on the charges neld proved, indi- 
cating the punishment proposed on each of such charg 5. 
Where the punishing authofity is different from the inquiring 
officer, the notice must state with what findings of the inquiring 
officer the punishing authority agrees or disagrees and why. 
A copy of the findings of the inquiring officer or an 
adequate summary thereof must, therefore, be supplied to the 
person concerned when it is proposed to punish him on the 
results of the enquiry, or on the findings contained in any 
report. Broadly speaking, the rules of natural justice require 
that the persons discharged must be appraised of all the state- 
ments or reports upon which the order of discharge is based. 


р Тһе opportunity to show cause 
In which, cases the 1 5 D 
opportunity’ must be must be given if two conditions are 
given. satisfied : 


(i) The employee is a member of a civil service of the 
Union or an all-India service or a civil service of a State 
or holds a civil post under the Union or a State. 


(ii) Such employee is sought to be ‘dismissed, removed 
or reduced in rank’. 


While a person ‘dismissed’’ is ineligible for re-employment 
under the Government, no such disqualification attaches to a 
person ‘removed’. 

But two elements are common to ‘dismissal’ and removal’ : 


(a) Both are penalties awarded on the ground that the 
conduct of the Government servant is blameworthy or deficient 
jn some respect. 


(b) Both entail penal consequences, such as the forfeiture 
of the right to salary, allowances or pension already acquired 
1 > , 

or past services. 


Where no such penal consequence is involved, it would not 


у SAER 4 

What constitutes dis- constitute 'dismissal' or ‘removal’, e 
missal, removal and re- 

duction in rank. 


5. 


where a Government servant is *compul- 
sorily retired'.* 

As would appear from the decision of the Supreme Court, 
the term actually used in the order terminating the officer's 


vices is not con ive. ‘di 
servi clusive. Words such as ‘discharged’ or 
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*retrenched' may constitute ‘dismissal’ or ‘removal’, if the order 
entails penal consequences, as referred to above. 


It is also clear that in order, to attract Art. 311 (2), the 
termination of the services must be against the will of the civil 
servant. Hence, the following orders of termination of service 
have been held not to constitute ‘dismissal’ or ‘removal’ : 

(а) Termination in accordance with the terms of the con- 
tract of employment.* 

(b) Termination in terms of the conditions of service as 


embodied in the relevant Departmental Rules applicable to the 
Government servant.’ 


Reduction in rank means the degradation in rank ог status 
of the officer, directed by way of penalty. It thus involves two 
elements—(a) reduction in the physical sense ; (b) such degra- 
dation or demotion must be way of penalty. 


(а) Reduction in rank in the physical sense takes place 
where the Government servant is reduced to a lower post or 
to a lower pay-scale. Even reduction to a lower stage in the 
same pay scale (ordered by way of penalty) would involve a 
reduction in rank, for the officer loses his ran 
the gradation list of his substantive rank. 


(b) As regards the penal mature of the reduction the 
Supreme Court has applied the test of 'right to the rank' in 
question, in the same manner as the 'right to the post’ test 
has been applied in the case of dismissal or removal. Reduc- 


tion in rank takes place only when a person is reduced from 
his substantive rank. Hence, 


k or seniority in 


(i) Where a Government servant has a right to a particular 
Tank, the very reduction fron 


1 that rank will be deemed to be 
by way of penalty and Art. 


311 (2) will be attracted, without 
more. Thus, 


Ал officer who holds a 
capacity, cannot be transferri 


permanent post іп а substantive 
plying with Art, 311 (2) 


ed to a lower Post, without com- 


(ii) On the other hand, where a 
no title to a particular rank, under 
тепе or conditions of Service, —the 
tion in rank within the meaning 


Government Servant has 
the contract of his employ- 


re will ordinarily be no reduc- 
of Art, 311 (2) 
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It is to be noted that even where a person holding a civil 
post is dismissed, removed or reduced in rank, no such oppor- 
й у tunity need be given in three classes of 
Er ns ER op cases, , which themselves explain the 
portunity. reasons for the exceptions— 

(а) where a person is dismissed or removed or reduced 
in rank on the ground of conduct which has 
led to his conviction on a criminal charge ; 

(b) where an authority empowered to dismiss or 
remove a person or to reduce him in rank is 
satisfied that for some reason, to be recorded 
by that authority in writing, it is not reasonably 
practicable to give to that person an opportunity 
of showing cause ; Or 

(c) where the President or Governor, as the case may 
be, is satisfied that in the interest of the security 
of the State it is not expedient to give that person 
such an opportunity [Proviso to Art. 311 (2)]. 

Тһе Public Service Commissions are advisory bodies. 

‘There shall be a Public Service Commission for the Union ; 
and a Public Service Commission for each State or a Joint Public 

Бар Sebviee бон: Service Commission for а group of States 
missions for the Union if the Union Parliament provides for the 
and the States. establishment of such а joint Public 
Service Commission in pursuance of a resolution to that effect 
being passed by the State Legislatures concerned. The Union 
Public Service Commission also may, with the approval of the 
President, agree to serve the needs of a State, if so requestcz by 
the Governor of that State [Art. 315]. 

The number of members of the Commission and their соп- 
ditions of service shall be determined (a) by the President? in the 
case of the Union or a Joint Commission, and (b) by the Goyer- 
nor of the State in the case of a State Commission ; provided 
that the conditions of service of a member of a Commission shall 
not be altered to his disadvantage after his appointment 

i The appointment of the Chairman and members of Hi с 
mission shall be made—(a) іп the case of the Union = e om- 

У Commission, by the Presid : a Joint 

Appointment andterm ; ident ; 
of office of members, in the case of a State Com 

Governor of the State. 


and (b) 
mission, by the 
Half of the 
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members of a Commission shall be persons who "have held office 
under the Govery{ment of India or of a State for at least 10 years 
[Art. 316]. 
The term of service of a member of a Commission shall be 
6 years from the date of his entering upon office, or until he 
attains the age of 65 years in the case of the Union Commission 
or of 60 years in the case of a State or a Joint Commission. But 
a member’s office may be terminated earlier, in any of the fol- 
lowing ways; 

G) By resignation in writing addressed to—the President 
in the case of the Union or a Joint Commission, or the Governor 
in the case of a State Commission. 

(ii) By removal by the President—(a) if the member is 
adjudged insolvent ; or engages himself during his term in paid 
employment outside the duties of his office ; or is in the opinion 
of the President infirm in mind or body ; (b) on the ground of 
misbehaviour according to the report of the Supreme Court 


which shall hold an enquiry on this matter on a reference being 
made by the President. 


Thus, even in the case of a State Commissi 
the President who can make a referer 


A member shall be 4 
(i) i£ be is in any way с 


о nly in the manner 
Specified in the Constit 
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(c) The expenses of the Commission are charged on the 
Consolidated Fund of India or of the State (as the case may be) 
[Art. 322]. e» 

(d) Certain disabilities are imposed upon the Chairman and 
members of the Commission with respect to future employment 
under the Government [Art. 319]. Thus, on ceasing to hold 
office— 

(a) the Chairmran of the Union Public 


Prohibition as to the Service Commission shall be ineli- 


Holding of offices by gible for further employment either 
members of Commission У 1 г 
оп ceasing to be such under the Government of India or 
members, under the Government of a State ; 


(b) the Chairman of a State Public Service Commission 
shall be eligible for appointment as the Chairman 
or any other member of the Union Public Service 
Commission or as the Chairman of any other 
State Public Service Commission, but not for any 
other employment either under the Government of 
India or under the Government of a State ; 

(c) a member other than the Chairman of the Union 

Public Service Commission shall be eligible for 

appointment as the Chairman of the Union Public 

Service Commission or as the Chairman of a State 

Public Service Commission, but not for any other 

employment either under the Government of India 

or under the Government of a State ; 

(d) a member other than the Chairman of a State 

, Public Service Commission shall be eligible *-- 
appointment as the Chairman or any other member 

of the Union Public Service Commission or as the 

Chairman of that or any other State Public Service 
Commission, but not for any other employment 
either under the Government of India or under the 

Government of a State. У 
Тһе following are the duties of the Union and the State 

Public Service Commissions— 

(a) То conduct examination for appoint- 
UE d of Public ments to the services of the Union 

Service ommissions. and the Services of the State тебреб. 

tively: 
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(b) То advise any matter so referred to them and on any 
other matter у ћећ the President, or, as the case may be, the 
Governor of a State, may refer to the appropriate Commission 
[Art. 320]. 

(c) To exercise such additional functions as may be provided 
for by an Act of Parliament or of the Legislature of a State— 
as respects the services of the Union or the State and also as 
respects the services of any local authority or other body cor- 
porate constituted by law or of any public institution [Art. 321]. 


(d) То present annually to the President or the Governor a 
report as to the work done by the Union or the State Commis- 
sion, as the case may be [Art. 323]. 

(e) It shall be the duty of the Union Public Service Com- 
mission, if requested by any two or more States so to do, to assist 
those States in framing and operating schemes of joint recruit- 
ment for any services for which candidates possessing special 
qualifications are required [Art. 320 (2)] 


(f) The Public Service Commission for the Union, if re- 
quested so to do by the Governor of a State, may, with the 
approval of the President, agree to serve all or any of the needs 
of the State. 


Тһе Union Public Service Commission 


or the State Public 
Service Commission, 


as the case may be, shall be consulted— 
(a) on all matters relating to methods of recruitment to 
'. civil services and for civil posts ; 

(b) on the principles to be followed in making appoint- 
ments to civil services and posts and in making 
promotions and transfers from one service to 
another and on the suitability of candidates for 
such appointments, promotions or transfers ; 

(c) on all disciplinary matters affecting a person serving 
under the Government of India or the Government 
of a State in a civil capacity, including memorials 


ог petitions relating to such matters Н 


) on any claim by or in respect of a person who is 


Serving or has served under the Government of 
India or the Government of a State or under the 
Crown in India or under the Government of an 
Indian State, in a civil capacity, that any costs 


hd 
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incurred by him in defending legal proceedings 
instituted against him in respect ef acts done or 
purporting to be done in the execution of his duty 
should be paid ont of the Consolidated Fund of 
India, or, as the case may be, out of the Consoli- 
dated Fund of the State ; 


(с) on any claim for the award of a pension in respect 
of injuries sustained by a person while serving 
under the Government of India or the Government 
of a State or under the Crown in India or-under 
the Government of an Indian State, in a civil capa- 
city, and any question as to the amount of any 


such award [Art. 320 (3)1. 
But— 


(i) The President or the Governor, as the case may be, as 
respects the services and posts in connection with the affairs of 
the Union or a State, may make regulations specifying the 
maters in which either generally, in any particular class of cases, 
or in any particular circumstances, it shall not be necessary for 
a Public Service Commission to be consulted. But all such regu- 
lations must be laid before the appropriate Legislature and be 
subject to such modifications as may be made by the Legislature. 


(ii) It has been held by the Supreme Court? that the obliga- 
tion of the Government to consult the Public Service Commis- 
sion in any of the matters specified above does not confer any 
right upon any individual who may be affected by any act of 
the Government done without consulting the appropriate Com- 
mission as required by the Constitution. The reason assigned 
by the Court is that the consultation prescribed by the Consti- 
tution is to afford proper assistance to the Government, in the 

У matter of assessing the guilt of а delinquent officer, the merits 
of a claim for reimbursement of legal expenses and the like ; and 
that the function of the Commission being purely adyo Пе 
the Government fails to consult the Commission with exu to 
any of the specified matters, the resulting act of the Govern 
ment is not invalidated by reason of such omission and no i i 
dividual who is affected by such act can seek redress in a DE 
of PT against the Government for such irregularity or omission. 
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As stated already, it shall be the duty of the Union Com- 

mission to preʻent annually to the President a report as to the 

work done by the Commission and on 

Report of Public Ser- receipt ofosuch report the President shall 

yice Commissions, 3 

cause a copy thereof together with a 

memorandum explaining, as respects the cases, if any, where the 

advice of the Commission was not accepted, the reason for such 
non-acceptance shall be laid before each House of Parliament. 

A State Public Service Commission has a similar duty to 
Submit an annual report to the Governor and the latter has a 
duty to lay a copy of such report before the State Legislature 
with a memorandum explaining the cases where the advice of 
the Commission was not accepted by the Government. 

Another matter relating to the Services Which is dealt with, 
by the Constitution is the creation of All-India Services. "The 
А All-India Services should ђе distinguish- 
ed from Central Services. ‘The ‘Central 
Services’ is an expression which refers to certain Services under 
the Union, maintained on an all-India basis, for service through- 
out the country—for instance, the Indian Foreign Service, the 
Indian Audit and Accounts Service, the Indian Customs and 
Excise Service and the like. The expression ‘All-India 
Services’, on the other hand, is a technical one, used by the 
Constitution to indicate only the Indian Administrative Service 
‘and the Indian Police Service and such other Services! 
‘may be included in this category in the manner provid 
Article 312 of the Constitution. That Article provides that 
Council of States declares by a resolution, 
than two-third of the Members present a 
necessary and expedient in the national int 
India Service, common to the Union and 
“may Provide for its creation by making 
incident of an All-India Service thus is t 
it and the conditions of service under it 
by an Act of Union Parliament. 


virtue of this power that Parlia: 
Services Act 


All-India Services. 


which 
ed by 
if the 
supported by not less 
nd voting, that it is 
erest to create an АП- 
the States, Parliament 
а law. The practical 
hat the recruitment to 
can be regulated only 
It may be noted that it is by 
nent has made the All-India 
conditions of Service, recruit- 
ppeal, of the members of the 
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EXC bey ка 


CHAPTER XXVII 
ELECTIONS 


While the Constitution lays down the procedure for the 
election of the President! [Article 54] and the Vice-President? 
[Article 66], the procedure for election 
to the Legislatures of the Union and the 
States is left to legislation, the Constitution itself providing 
certain basic principles. These principles are— 

(a) There is no provision for communal representation. 
There shall be one electoral roll for every terri- 
torial constituency for election to either House of 
Parliament or to the State Legislature and no 
person shall be excluded from such roll on grounds 
only of religion, race, caste, sex or any of them 
[Article 325]. — 

(b) The election shall be on the basis of adult suffrage, 
i.e., every person who is a citizen of India and who 
is not less than 21 years of age shall be entitled to 
vote at the election provided hé is not disqualified 
by any provision of the Constitution or of any law 
made by the appropriate Legislature on the ground 
of non-residence, unsoundness of mi i 


corrupt or illegal practice. 
Subject to the above 


the Constitution, the pow: 


Elections. 


nd, crime, or 


principles and the other provisions of 
ower to make laws relating to all matters 
Power to legislate, ІП Connection with the election not only 

to the Houses of Parliament, but also to 
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the Houses of,the Legislature of a State belongs to the Union 
Parliament [^ticle 327]. Тһе State Legislature has, however, 
a subsidiary power in this respect, It can legislate on all elec- 
toral matters relating to the State Legislature іп so far as such 
matters are not covered by legislation by Parliament. ‘The laws 
of the State Legislature shall, in other words, be valid only if 
they are not repugnant to laws made by Parliament and, of 
course, to the provisions of the Constitution [Art. 328]. 

Parliament has already enacted the Representation of the 
People Acts, 1950, 1951, as well as the Delimitation Commission 
Act, 1952 to prescribe the mode of election, and the formation 
and delimitation of the constituencies relating to election. 


The procedure prescribed by these Acts is voting based on 


single-member territorial constituencies. While proportional 


| . representation has been prescribed for 

Mosi member teri- election to the office of the President and 

the Vice-President, that system has not 

been adopted for election to the Legislatures of the Union and 
the States. 

Disputes are bound to arise in the matter of such a big-scale 

election on various points, such as, whether the procedure for 


election was roperl 
Decision of disputes ела 


Relating to election: whether any candidate returned as 

member suffered from any disqualifica- 
tion under the law or the Constitution, or whether a candidate 
who ought to have been returned has been, in fact, declared not 
elected. For the decision of such disputes, the Constitution pro- 
vides [Article 329] that the ordinary courts of the land will 
have no jurisdiction and that any question relating to election 


can only be raised by an election petition presented to an Elec- 
tion Tribunal, the constitution of which is governed by legis- 
lation, namely, the Representation of the People Act, 1951. 

’ But though the questions relating to election can only be 
agitated before the Election Tribunal, the Supreme Court or the 
High Court cannot be debarred from exercising its constitutional 
powers over the decisions made by the Election Tribunals.” 


Art. 329 provides—‘ ‘Notwithstanding anything in this 
Constitution— 


(b) No election to either House of Parliament or to the House 
or either House of the Legislature of a State shall be called in question 
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except by an election petition presented to such authority and in such 
manner as may be provided for by or under any lew made by the 
appropriate Legislature.” 


This clause excludes the jrisdiction of the Courts to enter- 

| tain any matter relating to ‘election’ 

Jurisdiction of Courts which can be questioned only by an 

in election matters. election petition under the law prescribed 
by the appropriate Legislature. 


‘Election’ in this context means the entire process culmi- 
nating in a candidate being declared elected. The following 
matters cannot, therefore, be challenged by a suit; the only 


remedy would be an election petition before an Election 
"Tribunal— 


(i) Acceptance or rejection of a nomination paper by a 
Returning Officer. 


(ii) Any matter which arises while the elections are іп pro- 


gress, i.e., at every stage from the time of the issue of the noti- 


fication appointing a date for nomination till the result is 
declared. 


But the word 'election' does not include the decision of an 
Election Tribunal as to the validity of the election. The ‘elec- 
tion' referred to in Art. 329 (b) ends before the setting up of 
an Election Tribunal. The proceedings before the Election 
Tribunal are not, accordingly, excluded from the jurisdiction 
of the High Court or Supreme Court. Thus— 

'Though Art. 329 takes away the jurisdiction of Courts *o 
interfere with any order of any Election authority relating to the 
election proceedings, it does not preclude the High Court or the 
Supreme Court to interfere with the decisions of Election 
Tribunals in exercise of the powers of control conferred by the 
Constitution upon the High Court and the Supreme Court over 
all ‘tribunals’, by Arts. 136, 226 or 227.? 


In order to supervise the entire procedure and machinery 
for election and to appoint Election Tribunals and for some 
Election Commission. other ancillary matters, the Constitution 


provides for ап inde 
pendent bod 
namely, the Election Commission [Art. 324]. The x Med 


for the removal of the Election. Commissioners make them 
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independent of executive control and ensure an election free 
from the contol of the party in power for the time being. 


The Election Commission shall consist of a Chief Election 
Commissioner and such other Commissioners as the President 
may, from time to time, fix. (So far the Election Commission 
has been constituted of the Chief Election Commissioner only 
and no other Election Commissioner has been appointed as a 
member of the Commission). The conditions of service and 
tenure of office of the Election Commissioners shall be such as 
Parliament may by law prescribe: Provided that the Chief 
Election Commissioner cannot be removed from his office except 
in like manner and on like grounds as a Judge of the Supreme 
Court. In other words, the Chief Election Commissioner can 
only be removed by each House of Parliament, by a special 
majority and on the ground of proved misbehaviour or incapa- 
city ; and the other Election Commissioners shall not be removed 


by the President except on the recommendation of the Chief 
Election Commissioner. 


'The Election Commission shall have the power of superin- 
tendence, direction and control of all elections to Parliament 
and the State Legislatures and of elections to the offices of the 
President and Vice-President, including the appointment of 
election tribunals for the decision of doubts and disputes arising 
out of or in connection with elections to Parliament [Art. 324]. 


Regional Commissioners may also be appointed by the 
President, in consultation with the Election Commission, on the 
eve-of a general election to the House of the People or to the 
State Legislature, for assisting the Election Commission. 
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CHAPTER XXVIII 


MINORITIES, SCHEDULED CASTES AND TRIBES' 


It was pointed out at the outset (pp. 31, 51-52) that our 
Constitution is consecrated by the ideals of equality and justice 
both in the social and political fields and, accordingly, abolishes 
any discrimination either against or in favour of any class of 
persons on the grounds of religion, race or place of birth. It is 
in pursuance of this ideal that the Constitution did away with 
communal representation or reservation of seats in the Legis- 
lature or in the offices on the basis of religion. 


It would have been a blunder on the part of the makers 
of our Constitution if, on a logical application of the above 
principle, they had omitted to make any special provisions for 
the advancement of those sections of the community who are 
socially and economically backward, for, the democratic march 
of a nation would be impossible if those who are handicapped 
are not aided at the start. The principle of democratic equality, 
indeed can work only if the nation as a whole is brought on the 
same level, as far as that is practicable. Our Constitution, 
therefore, prescribes certain temporary measures to help the 
backward sections to come up to the same level with the rest of 
the nation, as well as certain permanent safeguards for the 
protection of the cultural, linguistic and similar rights of апу 
section of the community who might be said to constitute a 
‘minority’ from the numerical, not communal, point of view, in 
order to prevent the democratic machine from being used as an 
engine of oppression by the numerical majority. 


Any discussion of the provisions of our Constitution for the 
Provisions for protec- Protection of the interests of the mino. 
tion of minorities. rities can hardly fail to take notice of the 
palpably unfair comments of Sir Ivor Jennings! on this point: 


"Indeed, the almost complete disregard of minority claims is one 
of the most remarkable features of Indian federalism. | The ee 
of competing claims on religious and ethnic grounds was oue БЕ the 
reasons given for the refusal of Indian independence before 1940. a 
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itici w. у n tionalists, 
i Congress politicians, who were above all na 
reaction the 15! р , 


tended to minimize the importance of minority interests and emo- 
tions”. 2 


It is obvious that Sir Іуог would have been happy if the 
framers of our Constitution had perpetuated communale re- 
presentation even after the country had been partitioned on the 
basis of a two-Nation slogan carried to the point of fanaticism, 
leading to a well-planned mass massacre. It is somewhat 
painful to point out to an Englishman that communal representa- 
tion was not a natural iimb of the Indian political system which 
was ‘blindly’ amputated by the nationalist Congress leaders but 
Was an artificial growth which had been grafted upon our body 
politic by the Morley-Minto plan in the name of ‘reforms’?. An 
impartial student of Indian history may be expected to testify 
how, once the malignant growth had been implanted into our 
political life, 'every opportunity was seized by the imperialistic 
power to develop it as a wedge to separate the Indian people 
into two hostile camps so much so that it could eventually be 
advanced “ав one of the reasons for the refusal of Indian 
independence." After those who were allured by the separatist 


vision had succeeded in dividing the mother-land to create an 
ex 


very fact that notwithstanding 
on, the majority community has, since 
» welcomed representatives of the minority com- 
munity in the highest offices of ministers, ambassadors and 
judges of the Superior courts in such numbers as can hardly 


be overlooked by an impartial observer. There is no reasonable 
ground for а 


the minority 
of separate el 


The real injustice done by Sir Ivor, 
omission to mention the reli 
safeguards incorporated 


however, is the 
gious, cultural and educational 
in the Constitution to protect the 
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interests of all minority groups, whether thay are religious, 
linguistic or cultural minorities. Thus, 6 


(i Though the provisions guaranteeing religious freedom 
to every individual cannot, strictly speaking, be said to be 
specific safeguards in favour of the 
minorities, they do protect the religious 
minorities if we contrast the provisions of the Islamic Constitu- 
tion of Pakistan. Owr Constitution does not contain any 
provision for the furtherance of any particular religion as may 
raise legitimate apprehensions in the minds of those who do not 
belong to that religion. Not only does the Constitution of 
Pakistan? provide for the setting up of an organization for 
assisting “the reconstruction of Muslim society ой a truly 
"Islamic basis’’* or direct the State to take steps for the promotion 
of Islamic principles," but positively enjoin that “по law, 
existing or future, which is repugnant to the Injunctions of 
Islam" shall be valid.* On the other hand, there is no such 
onstitution of Pakistan for the protection of 
lace in the Constitution of India. 


Religious freedom. 


provision in the C 
minorities as does not find р 
(ii) Any section of the citizens of India having a distinct 
language, script or culture of its own shall have the fundamental 
А right to conserve the same [Art. 29 (1)]. 
Linguistic and cultu- This means that if there is a cultural 
al rights guaranteed. C ap It ; à 
minority which wanted to preserve its 
own language and culture, the State would not by law impose 
upon it any other culture belonging to the majority or 
the locality. ‘This provision, thus, gives protection not only to 
religious minorities but also to linguistic minorities. 


(iii) The Constitution directs every State to provide 
adequate facilities for instruction in the mother-tongue at the 
primary stage of education to children 
BODAS he. Ga eati өші 
* and empowers the President to issue 

Proper directions to any State in this behalf [Art. 350A]. 
(iv) A Special Officer for linguistic minorities shall be 
È ' appointed by the President to investigate 

pecial offi in- i 

gece Is genres foe lin- gll matters relating _to the safeguards 
provided for linguistic minorities under 

the Constitution and report to the President [Art. 350B]. 
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(v) No citizen shall be denied admission into any educa- 
tional institution maintained by the State or receiving State aid, 
No discrimination іп 38 rounds only of religion, race, caste, 
State educational insti- language or any of them [Art. 29 (2)]. 
tutions. This means that there shall be no dis- 
crimination against any citizen on the ground of religion, race, 
caste or language, in the matter of admission into educational 
institutions maintained or aided by the State. It is a very wide 


provision intended for the protection not only of the religious 
minorities but also of ‘local’ minorities. 


(vi) All minorities, whether based on religion or language, 
shall have the fundamental right to establish and administer 
educational institutions of their choice 


Right to, establish [Art. 30 (1)]. While Art. 29 (1) enables 
Conan institutions the minority to maintain its language or 


script, the present clause enables them to 
run their own educational institutions, so that the State cannot 


compel them to atend any other institution, not to their liking. 


(vii) The State shall not, in granting aid to educational in- 


Хо discrimination in Билол) discriminate against any edu- 
State aid to education- cational institution on the ground that it 
al institutions, 


is under the management of a minority, 
whether based on religion or language [Art. 30 (2)] 


(viii) No person can be discriminated against in the matter 


No discrimination in Of public employment, on the ground of 
public employment. race, religion or caste [Art. 16 (2)]. 


While the Constitution has abolished representation on 
communal lines, it has included safeguards for the advancement 


hs A of the backward classes amongst the 

rovisions E 1 i i i i 
ECL Bn upib residents of India (irrespective of their 
Castes and Tribes, 


and religious affiliations 
other backward clas Шы ^ 


so that the country 
ses. 


may be ensured of an all-round develop- 
These provisions fulfil the assurance of “Justice, social, 
economic and political’? which has been held out by the very 
Preamble of the Constitution (p. 49, ante). A major section of 
such backwarded classes have been specified in the Constitution 


as Scheduled Castes and Scheduled Tribes because their back- 
wardness is patent. 


ment. 
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There is no definition of Scheduled Castes and Tribes in 

the Constitution itself. But the President is empowered to draw 

up the list in consultation with the Gov- 

T Castes and ernor бЕ each State, subject to revision 

8 by Parliament [Art. 341-2]. ‘The Presi- 

dent has already made Orders, specifying the Scheduled Castes 

and Tribes in the different States in India. "These Orders have 

since been amended by the Scheduled Castes and Scheduled 
Tribes Orders (Amendment) Act, 1956. 


The Constitution makes various special provisions for the 
d. Special provisions protection of the interests of the Sche- 
for Scheduled Castes duled Castes and Tribes. Thus, 
and Tribes. (i) Measures for the advancement of 
‘the Scheduled Castes and Tribes are exempted [Art. 15 (4)] 
from the general ban against discrimination on the grounds of 
race, caste and the like, contained in Art. 15. It means that if 
special provisions are made by the State in favour of the mem- 
bers of these Castes and Tribes, other citizens shall not be 
entitled to impeach the validity of such provisions on the ground 
that such provisions are discriminatory against them. 


(ii) On the other hand, while the rights of free movement 
and residence throughout the territory of India and of acqui- 
sition and disposition of property are guaranteed to every 
citizen, in the case of members of the Scheduled Castes and 
Tribes, special restrictions may be imposed by the State as may 
be required for the protection of their interests. For instance, 
to prevent the alienation or fragmentation of their properts.. the 
State may provide that they shall not be entitled to alienate 
their property except with the concurrence of a specified 
administrative authority or except under specified conditions 
[Art. 19 (5)]. 


(iii) The Constitution makes special provisions for (a) 
representation of the Scheduled Castes and Tribes in the House 
of the People and in the Legislative Assemblies of the States 
and also for (b) the consideration of their special claim in the 
matter of appointments. 


(a) Seats shall be reserved in the House of the People? for — 
(а) The Scheduled Castes ; (b) The Scheduled Tribes except 


the Scheduled Tribes in the tribal areas of Assam: and 
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(c) The Schedulpd Tribes in the autonomous districts of Assam 
PATE 3305" са 


Seats shall also be reserved for the Scheduled Castes and 
the Scheduled Tribes, except the°Scheduled Tribes in the tribal 
arcas of Assam, in the Legislative Assembly? of every State 
[Art. 332]. Such reservation will cease on the expiration of 10 
years from the commencement of the Constitution, i.e. in 1960 
[Art. 334]. 

(b) Тһе claims of the members of the Scheduled Castes and 
the Scheduled Tribes shall be taken into consideration, con- 
sistently with the maintenance of efficiency of administration, in 
the making of appointments? to services and posts in connection 
with the affairs of the Union or of a State [Art. 335]. 


(iv) There shall be a Special Officer for the Scheduled Castes 
and Scheduled Tribes to be appointed by the President. It 
shall be the duty of the Special Officer to investigate all matters 
relating to the safeguards provided for the Scheduled Castes 
and Scheduled Tribes under this Constitution and to report to 
the President upon the working of those safeguards at such 
intervals as the President may direct, and the President shall 


cause all such reports to be laid before each House of Parlia- 
ment. [Such an officer was appointed in November, 1950, 
and he has already submitted several annual rep-:ts!^]. 
(v) The President may at any ume ana зпаћ at the expira- 
tion of ten years from the commencement of this Constitution, 
by Order appoint a Commission to report on the administration 
02 the Scheduled Areas and the welfare of the Scheduled ‘Tribes 
in the States. The Order may define the composition, powers 
and procedure of the Commission and may contain such 
incidental or ancillary provisions as the President may consider 
necessary or desirable [Art. 339 (1)] 
(vi) Тһе executive power of the Union shall extend to the 
giving of directions to any such State as to the drawing up and 
execution of schemes specified in the direction to be essential 


for the welfare of the Scheduled Tribes in the State 
[Art. 339 (2)]. 


With a view to associate members of Parliament and other 
members of the public in the due discharge of the above func- 
tions by the Government of India, two Central Advisory Boards 
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(one for the Scheduled Castes, and another fcr the Scheduled 
Tribes) have been set пр“. Their function is t^ formulate and 
review the working of schemes for the welfare of the Scheduled 
Castes and Tribes and to advise the Government of India on all 
matters relating to these classes and tribes. 


(vi) Financial aid for the implementation of these welfare 
schemes is provided for in Art. 275 (1) which requires the Union 
to give grants-in-aid to the States for meeting the costs 
of schemes of welfare of the Scheduled Tribes and for raising 
the level of administration of the Scheduled Areas in a State 
to that of the administration of the rest of the areas of that 
State. | 

(vii) The Proviso о Art. 164 lays down that in the States 
of Bihar, Madhya Pradesh and Orissa, there shall be a Minister 
in charge of tribal welfare, who may also be in charge of the 
welfare of the Scheduled Castes and other backward classes. 

In practice, such Welfare Departments have been set up 
not only in these three States as required by the Constitution, 
but also in other States". 


(viii) Special provisions are laid down in the Fifth and 
Sixth Schedules of the Constitution, read with Art. 244, for the 
administration of areas inhabited by Scheduled ‘Tribes 
(see pp. 218-9, ante). 

Not contented with making special provisions for the 
Scheduled Castes, who form a specific category of socially 

depressed people (generally identifiable 
Cider sedens o with the Gandhian term 'harijan'); the 

Constitution has made separate provi- 
sions for the amelioration and advancement of all ‘backward 
classes’, in general, 


Of course, the Constitution does not define ‘backward 
classes’. The Scheduled Castes and Tribes are no doubt back- 
ward classes, but the fact that the Scheduled Castes and Tribes 
are mentioned together with the expression ‘backward classes’ 
in the foregoing provisions shows that there May be othe 

backward classes of people besides the Scheduled Castes a 4 
Tribes. The Constitution provides for the appointment 8: 

‘Commission to investigate the conditions of backward class > 
[Art. 340]. Such a Commission was appointed in 1953 nd 


318 INTRODUCTION TO THE CONSTITUTION OF INDIA [Сн. XXVIII 


Kaka Saheb Kalelkar as Chairman), according to the following 
terms of appoiptment— 


(a) To determine the tests by which any particular class or 
group of people can be called ‘backward’. 

(b) To prepare a list of such backward communities for the 
whole of India. 

(c) To examine the difficulties of backward classes and to 
recommend steps to be taken for their amelioration. 


This Commission submitted its report to the Government 
in 1955, but the tests recommended by the Commission appeared 
to the Government to be too vague and wide to be of much 
practical value; hence further investigation by the State 
Governments has been directed and in the meantime, the State 
Governments have been authorised to give assistance to the 
backward classes according to the lists prepared by the State 
Governments themselves. 


The simple test for classifying a class as backward may be 
had from Art. 15 (4), viz., whether the members of such class 
are ‘socially or educationally’ worse off than the rest of the 
citizens, whether they belong to the Scheduled Castes or not. 
Once a class conforms to this test, Government would be 
obliged to include it in their list and then any member of such 


class would be entitled to the safeguards and privileges held out 
by the Constitution : 


(i) Art. 15 prohibits discrimination against any citizen 
on grounds only of religion, caste or the like (see pp. 70-71, 
&ntej. But this does not prevent the State from making special 
provisions for the advancement of any socially or educationally 
backward classes of citizens or for the Scheduled Castes and 
Tribes. In other words, if any special provision is made for 


the benefit of these classes of citizens, such provision will not 


be liable to be attacked on the ground that they are discrimi- 
natory. 


(ii) Art. 29 (2), similarly, guarantees that no citizen 
shall be denied admission into any State-owned or State-aided 
educational institution on grounds only of religion, caste or the 
like. But this provision would not prevent the State from 
making special provis 


ions for the advancement of backward 
classes, Scheduled Castes and Tribes. 
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(ii) Art. 16 guarantees equality of opportunity to all 
citizens in the matter of employment under the State (see p. 73, 
ante). But nothing in the Article shall prevent the State from 
making any provision for the reservation of appointments or 
posts in favour of any backward class of citizens which, in the 
opinion of the State, is not adequately represented in the services 
under the State. 

(iv) It has already been pointed out (p. 317, ante) that 
Art. 164 provides for a Minister in charge of the welfare of 
backward classes and that departments for such welfare have, 
in fact, been opened in all the States. 


Even apart from the foregoing safeguards, temporary pro- 
visions have been made in the Constitution in the interests of the 
А А ЈЕ Anglo-Indian community, in view of their 

Special provisions for zs А : А 
the Anglo-Indian com- peculiar position іп Indian society. 
munity. These safeguards were to remain in force 
for a period of ten years® as it was expected by the makers of the 
Constitution that after a decade? this community would be able 
to adjust itself with the rest of the population so as not to 
require any special protection. 


An Anglo-Indian is defined in Art. 366 (2) as— 


“а person whose father or any of whose other male progenitors in. 
the male line is or was of European descent but who is domiciled 
within the territory of India and is or was born within such territory 
of parents habitually resident therein and not established there for 
temporary purposes only." 


The Constitution has made some special provisions іп the. 
interests of the Anglo-Indians :— 


(a) The President may, if he is of opinion that the Anglo- 
Indian community is not adequately represented in the House 
of the People, nominate not more than 2 members of that com- 
munity to the House of the People [Art. 331]. Тһе Governor 
has a similar power in respect of the Legislative Assembly of 
the State; but in the case of a Governor, 
of such nomination is not fixed by the Constitution. He has 
power to "nominate such number of members of the community 
to the Assembly as he considers appropriate", 

Such power shall cease after 10 years? 
ment of the Constitution. 


the maximum quota 


from the commence- 
Of course, the sitting members will 


, 
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continue till tke dissolution of the then existing House or 
Assembly, as е case may be. [Art. 334]. 


(b) Similarly the existing system of educational grants 
for the Anglo-Indian community shall continue for 10 years from 
the commencement of the Constitution, on the condition that no 
educational institution shall be entitled to receive any grant 
under this article unless at least forty per cent of the annual 
admissions therein are made available to members of commu- 
nities other than the Anglo-Indian community. During the first 
three years the grants shall be on the same basis as in the 
financial year ending on the 31st March, 1948, which will be 
reduced @ 10% during every succeeding period of three years 
until a total abolition” at the end of the tenth year [Art. 337]. 


(c) The Special Officer for Scheduled Castes and Schedul- 
ed Tribes shall also investigate into and report on the working of 
the foregoing safeguards relating to the Anglo-Indian com- 
munity [Art. 338 (3)]. 


ғ 
(d) The existing reservation for Anglo-Indian community 


in the Railway, Customs, Postal and Telegraph services of the 
Union shall continue for a period of 10 years from the com- 
mencement of the Constitution, and a definite system for 
a gradual reduction of this reservation during a ten-year period* 
is laid down in the Constitution. Thus, during the first two 
years, the reservation for the Anglo-Indians to appointments 
in the foregoing Services shall be made on the same basis as 
-obtained immediately before the 15th August, 1947, and during 
every succeeding period of two years, the number of posts so 
reserved shall be reduced by ten per cent [Article 336]. 


It is also provided that notwithstanding such reservation 
the members of the Anglo-Indian community shall not be 
debarred from competing with people of other communities for 


fhe unreserved posts, if they are found qualified for appoint- 
ment on merit [Article 336(2)]. 


REFERENCES 
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Art. 197(1) of the Constitntion of Pakistan, 1956. 

Art. 25, ibid. 

Art. 198(1), ibid. 

In 1959, out of 520 seats in the House of the People, 76 are 
reserved for representatives of the Scheduled Castes and 31 for 
representatives of. the Scheduled Tribes. In the Legislative Assem- 
blies, on the other hand, out of an aggregate of 3431 seats, 470 
are reserved for the Scheduled Castes and 221 for the Scheduled 
‘Tribes. 

8. = Dal for amending the Constitution for extending this period 


“өт 


to twenty (20) years has just been passed by Parliament and is pend- 

ing ratification by the State Legislatures. А 

The Government of India has issued an administrative order re- 

serving for the Scheduled Castes, and Tribes a percentage of 

vacancies for which recruitment 18 made by open competition. 

[India 1959, p. 164]. 

10. Vide India 1959, p. 166. 

11. Ibid., p. 166, 

12. It is to be noted that art. 337 is not sought to be amended by the 
Constitution. (Eighth Amendment) Bill, 1959, so that these grants 
wil cease after 26-1-60. 


e 


CHAPTER XXIX 


LANGUAGES 


Languages offered a special problem to the makers of the 

Constitution simply because of the plurality of languages used 

> 4 3114 T 

ПНЕ паре. Бу the vast population of 356 million. Tt 

is somewhat bewildering to think that 

no less than 845 languages, including 63 non-Indian languages 
are current on this sub-continent. 

The makers of the Constitution had, therefore, to слем 

some of these languages as the recognised medium of official 


communication in order to save the 
Need for an official 


ighiguage- country from a hopeless confusion. For- 


tunately for them the number of people 
speaking each of these 845 languages was not anything like pro- 
portionate and some 14 languages [included in the 8th Sche- 
dule of the Constitution , see Table XI] could easily be picked 
up as the major languages of India, used by 91% of the total 
population of the country, and out of them, Hindi includin 
its kindred variants Urdu and Hindustani could claim 46%. 
Hindi was accordingly prescribed as the official language of 
the Union (subject to the continuance of English for the same 

21 


a 
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purpose for the limited period of 15 years) and, for the deve- 
lopment of the Hindi language as a medium of expression for 
all the elements of the composite culture of India, the assi- 
milation of the expressions use? in the other thirteen of the 
major languages was recommended [Art. 3511. 


But though one language was thus prescribed for the official 
purposes of the Union, the makers of the Constitution sought 
to afford relief to regional linguistic groups by allowing the 
respective State Legislatures [Art. 345] and the President 
[Art. 347] to recognise some language or languages other than 
Hindi as the language for intra-State official transactions or any 
of them. ‘These provisions thus recognise the right of the 
majority of the State Legislature or a substantial section of the 
population of a State to have the language spoken by them to 
be recognised for official purposes within the State, 


In the result, the provisions of the Constitution relating to 
Official Language have come to be somew 
[Arts. 343-351]. 


The official language of the Union Shall be Hindi in 
Devanagri script. But for a period of fifteen years from the 
басы тары commencement of this Constitution, the 
English language shall continue to be 

used for all the official purposes of the Union for which it was 
ORO S OUR. being used immediately before such 


commencement. Even after the expiry 


of the above period of 15 years, Parliament may by law provide 
for the use of — 


hat complicated 


(a) the English language, or 


(b) the Devanagari form of numerals, for such purposes 
as may be specified in the law [Art. 343]. 


In short, 
of the U 
after the 
Parliamen 


rt, English will continue to be the official language 
mion, side by side with Hindi, until 1965, and there- 


use of English for Specified purpose will depend on 
tary legislation, 


But notwithstanding the continuance of English during the 
15 year period, power has been given to the President 
[Proviso to Art. 343(2)] to authorise the use of Hindi in addi- 
tion to English for any official purposes of the Union. In pursu- 
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ance of this power, the President has authorised the use of Hindi 
for the following purposes— % 

(i) correspondence with members of the public ; 

(ii) administrative reports, official journals and reports 

to Parliament ; 4 

(iii) Government resolutions and legislative enactments ; 
(iv) correspondence-with the State governments which 
have adopted Hindi as their official language ; 
(v) treaties and agreements ; 
(vi) correspondence with foreign countries and inter- 
national organisations ; and 
(vii) formal documents issued to Indian diplomatic and 
consular officers. 
The Constitution provides for the appointment of a Com- 
mission as well as a Committee of Parliament to advise the 
President as to certain matters relating 
Coe ngage to the official language. The Official 
Language Commission is to be appointed 
at the expiration of 5 years, and again at the expiration of 10 
years, from the commencement of the Constitution. ‘The Pre- 
sident shall constitute the Commission with the representatives 
of the 14 recognised languages (specified in the Eighth Sche- 
dule). It shall be the duty of the Commission to make recom- 
mendations to the President as to— 

(a) the progressive use of the Hindi language for the 
official purposes of the Union ; 

(b) restrictions on the use of the English language for 
any of the official purpose of the Union ; 

(c) the language to be used for proceedings in the 
Supreme Court and the High Courts and the texts 
of legislative enactments of the Union and the States 
as well as subordinate legislation made thereunder ; 

(d) the form of numerals to be used for any of the offi- 
cial purposes of the Union ; 

(e) any other matter referred to the Commission by the 
President as regards— 

(1) the official language of the Union, and 
(2) the language for communication between the 


Union and the States or between one State and ' 
another. 
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In making their recommendations, the Commission shall 
have due regárd to the industrial, cultural and scientific 
advancement of India and the just claims and in 
sons belonging to the non-Hind 
the Public Services. i: 


terests of per- 
i speaking areas in regard to 


The recommendations of the Commission shall be examined 
by a Joint Committee of the two Houses of Parliament con- 
sisting of 20 Members of the House of the People and 10 Mem- 
bers of the Council of States, elected in accordance with the 
System of proportional representation by 
transferable vote. This Committee will 
President and in consideration of such repo 
issue directions for the implementation o 
mendations as he thinks fit. 


means of the single 
again report to the 
rt, the President may 
Е such of the recom- 


The first Official Language Commis: 
appointed in 1955 with Shri B. G. Kh 
submitted its Report in 1956, which was presented to Parlia- 
ment in 1957 and examined by a Joint Parliamentary Commit- 
tee. It is still awaiting implementation. 


The language for the 
Union for official purpose: 


sion was accordingly 
er as Chairman, and it 


time being authorised for use in the 
5 (і.е., English) shall be the official 
ч language of communication between one 
А ehh Conn State and another State and between a 
е State and the Union. 

or more States agree that the Hindi langua 
official language for communication between 
language шау be used for such 
English [Art. 346]. 


If, however, two 
ge should be the 
such States, that 
communication instead of 


The Legislature of a State may by law adopt any one or 
more of the languages in use in the State or Hindi as the 
C. Of a State, j languages to be used for all or any of 
the official purposes of that State: 
he Legislature of the State otherwise pro- 
glish, language shall continue to be used 
io those officia] Purposes within the State for which it was 
being used immediately before the commencement of this 
Constitution, 


Provided that, until tl 
vides by law, the En 


There is also а provision for the recognition of any other 
language for the official purposes of a State or any part thereof, 
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upon a substantial popular demand for it made to the President 
[Art. 347]. : 


Until Parliament by law otherwise provides— 


(a) all proceedings in the Supreme Court 
D. Language to be 


i З х ^ 
used in the Supreme and in МЕ High Court, 
Court and іп the High (b) the authoritative texts— 
S ne 19" ава (i of all Bills to be introduced or 


amendments thereto to be moved in 
either House of Parliament or in the House or 
either House of the Legislature of a State, 

(ii) of all Acts passed by Parliament or the Legislature 
of a State and of all Ordinances promulgated by 
the President or the Governor . . . of a State, and 

(йі) of all orders, rules regulations and bye-laws issued 
under this Constitution or under any law made by 
Parliament or the Legislature of a State. 


shall be in the English language. 


A State Legislature may, however, prescribe the use of 
any language other than English for Bills and Acts passed by 
itself, or subordinate legislation made thereunder, but then, it 
is an English translation of the Bill or Act, duly published, 
which shall be deemed to be the ‘authoritative text’ of the 
same. It follows, therefore, that іп case of conflict between 
the State language and the English translation, the latter shall 
prevail. 


Similarly, the Governor of a State may, with the previous 
consent of the President, authorise the use of Hindi or any 
other language used for official purposes of the State, in pro- 
ceedings in the High Court of the State, but not in judgments, 
decrees or orders (which must continue to be in English until 
Parliament by law otherwise provides) [Art. 348]. 


Тһе Constitution lays down certain s 


à pecial directives in 
respect of not only the official langu 


| age but also the other 

VP languages in use in the different parts 

isting olan canoes, of the country, in order to protect the 
interests of the linguistic minorities. 

A. As regards the official language— tt 


k he directive is of 
course the promotion and 


development of the Hindi language 
зба 


оаэ‘ 
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so that it а Serve as a medium of expression for all the 
elements of the composite culture of India and this is laid 
down as a duty of the Union ; end the Union is further directed 
to secure the enrichment of Hindi, without interfering with 
its genius, the forms, style and expressions used in Hindus- 
tani languages (specified in the Eighth Schedule) and by 
giving primary importance to Sanskrit in this respect [Art. 
351]. Тһе Government of India has already implemented 
this directive by taking a number of steps for the popularisa- 


tion of Hindi amongst the non-Hindi Speaking people, parti- 
cularly its own employees!. 


B. For the protection of the other languages in use, the 
following directives are provided— 

(i) For the submission of representation for the redress of 
any grievance to any officer or authority of the Union or а 
State, the petitioner is authorised to use any of the languages 
used in the Union or in the State, as the case may be [Art. 
350]. In other words, a representation cannot be rejected on 
the ground that it is not in Hindi. 

(ii) Every State and other lo 


cal-authority within a State 
is directed to provide adeq 


]uate facilities for instruction in the 
mother-tongue at the preliminary stage of education to chil- 
dren belonging to linguistic minority groups and the President 
is authorised to issue Such directions to any State, as he 


may consider necessary for the Securing of such facilities 
ЈАТ. 350A]. 


REFERENCES 
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Tripura, Manipur and 
Khasi States Group 
U.P. States Group 
Eastern Rajputana 
States Group s.. 
Central India States 
Group (including Bun- 
delkhand and Malwa) 
Western India States 
Group 4% 
Gujerat States Grou 
Deccan and Madras 
States Group m 
Punjab States Group 
Eastern States Group I 
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(CH. ХХХ 


328 INTRODUCTION TO THE CONSTITUTION OF INDIA 


EE Б - 


Anu]sew 
pue пшшвј 
jesuag 
JS9AA 
Цѕәрвла 
mun 
uvyjseley 
врпғІвІ qufunq 
TArpurury 25510 
рив &ooturpr олова 
әліргоәвт оцу, '9 волроју 
spuv[sT цвәрвлд 
лодомк рив vAypryy 
‘ALSIP пешериу ay, '2 врелом 
-под jo әш vaudu + Kvqutoq 
1195. PUNI andimeyy cg rey 
оца 4879 цвәреід tuessy 
*po4pmbop 29 ІРЦӘгШІН 72  Qgsopeiq 
бош 50 $0140] Iq CI vippuy 
1449] [^e уран мои Bi id 
` 
| 
NOINA 


9801 “иошриәшр 1}иопәЅ 247 424/у (0) 


9 
G 
te 


[4 


I 


yesusg 399A '6 

t SIAO 
peyun ƏL 'g 
qefunq 3821 qufunq 7L 
pue yen ‘$ 95510) 79 
5омојл DIOSATY ^b варвар сс 

19, poeuuboy “2 S100) << ца цвәрв4 
Spuv[sT 10цә9-ц2000) ср vÁQpeNW сс тАцрер p 
qN рив mdseg се Jrun[seN. Kwquioq сс 
пршврпу әш, 1 Iedoyg ‘с рив пшшъ[ 2 леци '2 
а vd лошу “| редрелоркн `I messy 1 
ш ҚЫ ан 2 ита ij 52796 g ита б; 52005 Ра 7 5210916 

| 
NOINA 


(6061) wonnjngsuo) трш8но ayy ша sy (үй 


VIANI JO ANONN, 


II W'ISVIL 


INTRODUCTION TO THE CONSTITUTION OF INDIA 329 


Cm. XXX] 


122 
31v] saseo 
"[82 urejziao M 
злу] suot) шоциәјәр рп? 
-njsur enuon jso1ie ysurese 
E -вопрә um) попогјола + 
-139 ш UONI} "Пе 
-sur Snoro "41y] Азлоду 18 [81 31V] зора 
3 ý “Ге “Loe 31v] зв әәперпәуе -поѕләй 9 әй jo шпоццойусе 
је av] 10} suonnns 0} SB шоргода p jo  поцогјола “е ҰРА му] 
рортола чоц ли јепогео ‘uz v] “Гог Хұцазцәпоҙия 
-vsuadutoo jo -прә 13S пород IL] ‘Tre uy] yay]  se»xusp Јо иоццойу + 
упошкеа pue -mupe pue — -nonied Хив — зпошлојфашо -jo шор поло ‘Tol 31v] 
“ге злу] asodind oq  Ч5цдејео o} jo uomouroid suopivzeq -поо Jo 3әәйѕә1 quaur&opduio 
owes onb -qnd шоу ореш ѕәршошш со) soxvj 30 ші uoip[Mp up попооола Z әт Ауптулоддо 
pus 1181019199 ssum Жыға Jo wiy є a3uourced 01 jo әш "[61 3v] jo Aqyeubiy се 
*uogiqroad -oid jo uonis “Ге se шорәәлд e -Хојашо jo uorssojoud :43 [1 3v] 
*suurppuvut — -mboi 10 uon uw] sən “Гө2 1v] uoniqnjoq'z -1odoid ipinu — 7939 — uomor 
*sndioo Zeəqey -Ismbov 4105 -mounu jo siege 6п018 'e2 -әүзәѕ 9 озизр jo punois uo 
jo syiw—'jmq — -jnduiod оқ 2 91mm до -QƏ osSvuvur yay] moq -ә: *јпәш попвштшаозтр 
sum Ха pou] Late 31v] yds “әде 0} шораолд “2 -ep  poo1oy -әлош {1013819 jo поцацола 'z 
-U09 530511 [vj мер jo бы -uSup[ 10 “(ег злу] 0015 pue =8шәд -osse :Á[quios +1 21ү] мег 
-uourppunj оф -oye ләрип поцоэдо4 “1 -S3joid әәр ueumy ur -se “поюзәлі 3q 1011 
jo зшәшәдлоушә 3dooxo ләй somou 9 зопареиоо ery Jo -xə % moeods -9330d yenbsy 
лор вәгрәшәҹ “| -о4 jo uon fo spi. јо _ uropoonp'| uoniqnpoiq:[ jo шорәәід гі DU? sep әлој 


sapaat 1001) -vAuidop ON]  [fpuonponpo ио18 әл [o шор иопопојфх2 iuopoo4[ алпа — -9Q — Ап '1 
-П5и02 01 7Ц81М "А qui рир панно -ә24] " 1451М emean ЗЧ -moq ii 7401М «ит 01 7451М 
| |. 
| 


SIHOIN Лудхзлуахад 


ІП W'ISVIL 3 » = 


330 INTRODUCTION TO THE CONSTITUTION OF INDIA [Сн. XXX 


“Гер злу] 3uvA рәлләѕ 
-opun jo вәвво JayjO pue SSouUyos 
"обе pjo “ua o;duraun jo 2580 
ur әшшдезеев оцашпа о) WSR '9 
‘Lip злу] uonvonpa ој WSR $ 
Пе злу] злом 03 ISNT CF 
16) (ә) бе 31v] uonepod 
-хә опшоподо sue YSN се 
9) бе '31y] злом [enbo лоу Áed 
]enba 03 saxas yoq jo MN- Z 
“Г(в) бе му] Рооццәлц 
jo впеәш ojenbope 03 3085 СІ 
 suozp [o siymu 2]Qnior]snf-u0N 


"[os злу] eAnm»exH om 
woaz Алетотриј әп) 9jeiedos OI '01 
“Ler злу] 3591970; 21351310 10 ouojstt Jo 
ѕәовүі шејшеш pue yajoid OJ, '6 
“Lok 31v] зпәшиләло8-әѕ Jo spun se 
sjeÁvgoueq әбеіл asiuesio OI 7% 
(SP злу] 279389 3q2nvip pue цорпп 
лошјо pue “бәліро ‘smod “gp ‘Ied 
[njesn jo iojgZuv[s зполола OI 7), 
[sr 
"gy] soul uiopour uo Aipueqsuq ШЫ; 
-шв pue o1nj[nonige astuesio OF 79 
“ер у] 
songsnpur 2323j00 Яојәләр of, "$ 
"[Lp 731v] sdsodind [eorpour лоў 
14зохә sSnip Surjeorxojur pur лоп 
jo  uondumsuoo yqrjoid of Ф 
Гер салу] uongonpo Алеша 
Адозјафшоз pue золр әрглолі of, се 
“БР злу] sueznm əy} лоу 
әроә лә шлојшт в әтоәѕ о) '2 
“(Әшірвәц 3xou ay} 1opun 
роједоштио әд 03) 5450 оппоџпозо 
uwy Surmoos Aq aoysnf pue Аовло 
-ошәр әппопооә (51199359 Of, `I 
1205 = 
ay [о 42,04. oug Е SIINA 


‘Tee uy] uon 
-oupoid jo впвәш pue шјем jo uon 
-елуџоопоо jo uonueaeid pue Алпи 
-w09 əy} JO зоолтовол [eL19jPUI ƏY} Jo 
uonnqujsrp epqejmbo Surmoəs SpieAoj 
Kood sj ҙоәпр ЕЧ 91935 L S 
“Пе 731v] 
Куше pue oovod јепопеилоји әҙошола 
оу шполвәрпә [еце 91896 AL Ф 
“Ив Эу] 14020 əy} jo eeu 
оца ололфии оу pue Sura jo piep 
-uejs pue поцізпи jo [AI 903 әвірі 
оз шполвәрпә peys 9335 ML ‘© 
"[£p злу] 5лодлом [е 10g Sonn 
-1oddo jemnym pue [eroos рив SUAN JO 
piepuvjs ҙпәоәр v Fem Suay в SOM 
jo suonipuoo əweumy рив jsnf əməəS 
ој 2полвәриә [peus 23835 әШІ, 2 
"se 31v] 
sonsuf [voniod pue опшоподо ‘peros 
Áq pəpəuəd ләр |6005 e Fummo 
-əs Aq əjdoəd ayy jo оледом əy} ојош 
-o1d 0} əanys eys 23835 AL СІ 
: 3909S 217 
fo sqpopi fo o4mjmu aug U} 590322941 


| 


~ 


| 


AOIIOq ALVIS JO SXIJIONDIQ ЯАПОЯЯЦТ 


АТ W'ISWVIL 


33i 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


сн. XXX] 


ЕЖ 2 
ао juosse sty әлед juopisold Ə} | 
поцеошцел yous рәлтә>ә1 Sure | 
yy 'ојпроцоб зид о JO d 
pue y syed ut payloads 593015 
әш jo jyey-euo wey} 55ә] jou 
jo se1nje[sr3o/T 943 Ха потезу ел 


€ pounbor 3: ‘MPIPS Цпәлә5 
че | әш jo 35/7 в puosur 0j 3u2uos | 
Адам ‘JI 38Г71-әпрәцо5 Ig ou) зоб “рс-6-82 uo јиош | #861 goy (usur 


удиглоб—рорџеше әрәцәЅ| -Vd да passed sems (ИЯ әШІ| 8 “te Sez -22 |-puouy ріці) ӘЧ) © 

4 “ес-с-| ПО 309550 SI оле8 

ҙпәрівәла 243 “Бәлпіе|зІЗӘТІ 91935 

әп) jo рец әпо weny 5591 300 

jo uonvognei st Suta uO 

*s9]8]G at} oj рәлләјәл uou pus | 

‹29-с1-61 uo jueurerruq ш passed | 

K[Burpiooov sem ПИР ӘШІ, “ШОҢ | | 

-eager ir Joy Я pue У sed 

ur 5ә)06 au) jo soinjv[sI2»/[ I 

o oj рәшәјәл aq 0} pey 31 Juu | 

-ened ші 69900 jo 001303098 | 

-әлӢәт ay} ш əSueyo v одеш OF | 2861 ‘py (quem 
+18—рорпоше әјәђгуұ улов ца 3usurpuotry 293 2215 | ges -1 ges -1 -puaury puooog) әш | 72 

"ppuIN—pepp? әтпрәцо6 
‘ale 'vie—ponesur soprnuv. х | 
“gL | 1961 22ү 
| 


“е ‘eve "We өл “PLT "L8 зшәшриәшү 3604) 
‘og *61 'ep—popueurg зору p 15-9 -81 15-9 -81 uonnjgsuo) euL| 71 
аде ‘31ү 03 0514014. aya Ха poumb зпәш зиәріѕә14 d 
әреш sjuotüpuouy ізі 56 'sommje[siga/] 23835 JO HPU -әопәпипоо| Aq 3uosse Py = 


uem) әюш 4а pegner лоше jo sed jo esed 


SIV INSKGNHKV NOILALIISNO,) яну, 
A WISVL 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


ІСн. ХХХ 


332 


"SuotrstAoid €noiouinu 
Ul ѕјпәшриәше [erjuonbosuo) 
"up ued 
*puoosg—pojjnuo — o[upeuos 
“166-616 “906 ‘SLZ “652 ‘EHZ 
‘tre 'Sec—penmuo вәрәціү 
Op Хлия 
‘TIL ISPI ‘Фе ‘21 sornus ‘IT 
2871 179 ‘Zh зони “I 381 
—иолоб "ipo, “рпоәәс 
*js1r]—popuoure So[npouos 

"VSLe ‘угле ‘AOSE ‘VOSE 
“(062 ‘ү892—рәзләѕш soporry 
“це 


‘juasse sup әле juopisolq 
ayy “попвотиҙві poimboi əy} Sur 
-шоздо 193]V 796-6-ГІ по ҙпәшет| 


‘gez ‘orz ‘eez ‘zez ‘162 ‘oez | -1ва Aq passed uooq Suravy 'soum; 
Фес ‘zee 'Occ ‘LIZ '912 ‘ILI | -915 2 әуе op. oj роллојол 
‘OLI ‘S91 ‘SSI ‘est ‘Tel ‘Z8 | 50А 3r oouopp 'uonvognvi poimb | 9961 әу (ош 
418 “08 “ӨР-рәриәше SAPIY | -әг [Ig SI} ‘suosvar snorqo 101 |- 9c-II-] 92-01-61 |-рпәшу ууполоб) әш, | 'L 
= 705-6-ІІ uo 3uoprseiq әј Aq о) 
pojusssv sem ІПІ ou попео 
-81 YONS ролтадол Әшлен 75571 
SANU[SIB»/] оца рпоше 0j зу8105 
“(рәмәвш) veg Алия ‘I ISPI | 31 обпроод вәлпугівіЗӘТ 21935 203 
бре Ала ‘IE 28/1-әшрәцов | јо jey пец) 550] you Aq uoneogn 
уаполоб—рориошо | ојпроцоб | -ei paambar 3[ “9с-с-Іе uo yout 996] ‘Py (yəm 
“982 '69c—popuesur so[pniy| -вцівд Aq pəssed сем Я | 06-6 -11 99-6 -11 -pueury x16) әцт | '9 
себр ‘Py (јпош 
€ TE рарчеше SOHN 55 966-212 95-21+2 -рпәшү ул) L| cs 
‘uyUIN—paptawe әрірәцос 
Р “soe себі “Py (quot 
‘vie 16-рәрипәше sapnty ден ES} 42 99-р 42 | -рпәшү mog) од | ^ 
7892 ‘31ү 03 OstAoIg әці Aq paeumnb juour quepisaig у 
"peur sjuourpuoury -91 se 'soinje[siSo/[ ojejg jo Jey |-оопопипоо | Aq 3uosse py ом 
‘ wey} әлош 50 payner лошом jo за оға 15 


'p1u025—A ЯЛЯУІ, 


INTRODUCTION TO THE CONSTITUTION OF INDIA 333 


Сн. XXX] 


E 


"suvipu-o|duy ројешшоп 2 
“(р) ѕривүѕт тліршшу рив 


KOI 'oArpeoov/[ ayy рив (J) spuv|s[ qoy pue пешериу oy} Jo ѕәроушәр, пош 2943 ри? mpg 
цахіѕ '(I) волу Suesuanp—s[[EI vSeN 41) PLI, ionuorgp зѕея YHON әцҙ 3uoseidai 0j ҙиәрівәла 993 Aq pojtunuou p 
2 "ndn pue mdme а ^H “ШӘП Jo зомоџллој, uorm јо ый е 
к м "(9383S Y jo 2mjg[sIgo] 20) jo uonvp 
-ueuiuo3or од) uo j3uaprsaiq әш Áq pojurodde мшузехро pue nüuruef шоу 9 Зшрщош) 523935 jo soAnvjuoso1doi L8p 
—јо Buysisuod ‘gog sem o[dooq ou) jo osuoJ] ay} јо ѕләдшәр Jo qumu [enjov oq) 'gg] Jo pu» әу) IV E 
ә "Sanojnia[ пош pue вә ay} Jo S4178} 
~uasoido1 олом (gg шоцм Jo “еб se sojejg Jo џошпој at} Jo злодшој jo лофшти penpe ay} "8961 Jo pus әш TV `Z 
“мәрт Ámdəq 02 9194 олоца 'sopisotf 
" ‘ayeag Jo srajsmum vp (9) 
SIS әшиа әш 3urpupour Чошаеђ ayy Jo siojsiur 21 (v) 
—влојзнију JO punog oq) ur әләм әләці ‘ggg] JO puo A IV “I 


(suvrpur-o[sty SOLO}, 
рәјешшои 2 шоуу олош доп snd) uoun рив «әуре 
Sooty, uoun зојеја jo saan jo  soAnvjuoso1doi juopisoiq Aq 
Jo вәліу шәвәдіәл -вуиәзәлізі 005 2822 uey} әлош JON рәдешшои 21 
02 uey} әлош JON ueq} әлош јоу І І 
| | ae а 
| ѕләдшәш „062 uv ош JON 
ѕләдшәш ,026 Uey} atour JON | 
| (04905 vf) 
(2925 407) bir эт Jo әкпен s3je]S JO pomnog 
| 
| 
(auourerieq 1929351] JO prounog 
ізі (әлцпоәхй) 
| 
| 
3uopisoiq 
NOINA "HI JO IN3ANUMIAOS) 
IA W'ISVIL 


: 994 
* 334 INTRODUCTION TO THE CONSTITUTION OF INDIA ІСн. ХХХ 


i TABLE VII 
~ GOVERNMENT OF STATES 
Governor! 
; alee 
(Executive) (Legislative) 
Council of Ministers 
| | 
Legislative Legislative 
Council? Assembly? 


(Vidhan Parishad) (Vidhan Sabha) 


- The designation of the head of the State of Jammu & Kashmir is 
Sadar-i-Riyasat, 

- The total number of seats in the ten States (including Jammu 8 
Kashmir) which have got a Legislative Council, in January, 1959, 
is 780. 


. The total number of seats in the Legislative Assemblies of the 
States in January, 1959, is 3,190. 


MEMBERSHIP OF LEGISLATIVE ASSEMBLIES AND LEGISLATIVE 


í 


TABLĘ VIIA 


Сопхсп5 оғ STATES 


(as in January, 1959) 


Legislative Assembly Legislative Council 


Andhra 303 90 
Assam 105 Nil 
Bihar 321 96 
Bombay 396 108 
Kerala 126 Nil 
Madhya Pradesh 291 e 
Mo 206 63 
T: 
ysore 209 63 
Orissa i 
142 Nil | 
Punjab 
i 151 51 ^ | 
Rajasthan 176 Nil | 
Uttar Pradesh 432 108 
West Bengal 253 75 
Jammu & Kashmir ,., 3 75 
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All-India Services, 264 
Amendment to Constitution, 
changes not to be deemed as, 105 
made so far, 331 
nature of amending process, 105 
procedure for amendment, 104, 
106-7 
constituent power vested in Par- 
liament, 105-6 Д | 
bills for amendment, subject to | 
ordinary procedure for legisla- | 
tion, as modified by Art. 368, 
107 
no provision of Constitution im- 
mune from, 107 
with respect to 
Rights, 107 
Anglo-Indian, 
SPERED provisions for, [Art. 336], 
1 


rights 


Fundamenta! 


Annual financial statement, 169 "i 
Appeal by special leave, 232 
Appropriation Act, 170, 171 
Appropriation requires a law, 170 | 
Arrest, 


punish- | 


9 


Arrest—Conid. 
right to be informed of the 
.grounds of, 82 
right to consult legal practitioner, 


right to be defended by a legal 
practitioner, 82 
safeguards not available to— 
aliens, 82 
detenus, 82-3 


| Attorney-General for India, 146 


B 


Backward Classes : 
discrimination in favour of, 71 
reservation for, in services, 73 
Commission for, 317 
safeguards for, 71, 73 
Bill : 
A. Money Bill— 
“75 are, 164 
procedure for passing of, 165 
distinction between financial 
bills and, 166 
speaker's certificate for, 159 
B. Other than Money Bill— 
stages in the passing of, 162 
when becomes law, 164 
mode of removing deadlock be- 
tween two Houses, 168 
Borrowing by Govt., 5 
outside India, 261 е 
by а State, 261 
Boundaries, alteration of, 55 
Budget, 169 


c 


Cabinet Delegation, 16, 21, 44 

Casting vote, 158 

Certiorari, 

nature of, 97 

conditions necessary for issue of, 

on ground of want or excess of 
„Jurisdiction, 97.8 

distinguished from Prohibition, 97 

harged 9n Consolidated Fund, 170 

Chief Commissioner, 214 


safeguards against, 82 
23 


Citizenship, meaning of, 58 
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Citizenship of India : > 
at the commencement of Consti- 
tution— 
mode c^ acquisition of, 59 
domicile in India, 59 
efect of migration from: Pakis- 
tan, 60 
effect of migration to Pakistan, 
60 
after commencement of Constitu- 
tion— 
law relating to, 61 
modes of acquisition, 61 
termination of, 61 
deprivation of, 61 
Citizenship Act, 1955, 59, 61 
Citizens of India : 
who are— 
at the commencement of Con- 
Stitution, 59 
by birth, 61 
by descent, 61 
by registration, 61 
by naturalisation, 61 
by incorporation of territory, 61 
rights and privileges of, 58 
Committee on Estimates, 173 


Committee of Public Accounts, 174 
ommonwealth, 


India, a member of, 50 
Communal Award, 8 
Communal Representation, 
abolition of, 32 
Comptroller & Auditor-Geneval, 
147-8 
Consolidated Fund, 174 
custody of, 175 
expenditure charged on, 170, 172 
Constituent Assembly : 
cemand for, 15 
election of, 20 
membership of, 327 
Committees of, 21 
paesing of the Constitution, by, 
2 


Constitution of India : 
lengthiest written Constitution, 23 
effects compromise between judi- 
cial supremacy and Parliamen- 
tary sovereignty, 29 
partly rigid, partly flexible, 25 
harmonises 


Fundamental rights 

with security of State, 31 

abolishes communal representa- 
tion, 31 : 

adopts unqualified adult fran- 
chise, 31 

adopts federal system with unitary 
bias, 33 


CONSTITUTION OF INDIA 


Constitution of India—Contd. | Р 
combines Parliamentary Gover 
ment with a President, 32 


reconciles Parliamentary — sove- 
€ yeignty with written Constitu- 
tion, 27 


drawn from different sources, 22 
date of commencement of, 22 
outstanding features of, 22-47 f 
incorporates the experience © 
different Constitutions, 23 , — 
detailed administrative provisions 
included, 24 4 
constitution of the units included, 


both justiciable and  non-justi- 
ciable rights included, 25 
supplemented by legislation, 26 
role of conventions, under, 28 
fundamental rights, subject to 
reasonable regulation by Legis- 
lature, 30 Janma 
Constitution (Application to Jam: 
& Keh Order, 1950, TE 
1956, 1958,200, 201, 203, 204, 2 
Constitutional Machinery, failure 
of, 276 
Contingency Fund, 175 
Conventions, role of, 28 
Contracts : 
how made— 
on behalf of Union [Art. 2991, 
285 
оп behalf of States, 285 Е 
effects of non-compliance with 
Art. 299, 285 
Control : 
of Union over States, 252 
Co-ordination 
between States, 262 
Council of Ministers : 
to aid and advise— — [74 
such advice non-justiciable 
(2)], 137, 145 а 
collective responsibility of | 139 
House of People, to [75 (97, 
of the Union— Я 
to aid and advise President 
Art. 74 (1 137 
mun fein President and, 


142 e em 
position of Prime Minister 1» 

140 ей ИЕ 
position of individual Minis 


140 і 1 

Courts not to enquire into oi 
vice given by [Art. 74 à 
143 ў 

collective responsibility of С 
75 (3)1, 139 


Art. 


Deadlock, between Houses of legis- 
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Council of Ministers—Contd. 
duty of resignation, on adverse 
vote, 139 
President's power of dismissal 
of individual ministers, 1395 
when not bound to resign, 139 
Council of States, 
composition of, 151 
duration of, 154- 
chairman of, 159 
Cripps Mission, 15 


D 
Date of Commencement of the 
Constitution, 22 
Delegation of functions, 
between Union and States, 264 


lature, 168 
Defence Forces, supreme command 
of, 122 
Directions, 
power of Union to issue to State 
Governments, 252, 263 
in normal times, 252 
in emergencies, 252 
in financial emergency, 253 
sanction for enforcement of, 263 
Directive Principles of State policy, 
utility of, 101 
fundamental rights, 100 
enumerated, 330 
classification of, 100, 330 
scope of, 100 
implementation of, 102 
Discrimination ; 
in favour of women and children, 
in favour of backward classes, 71 
provisions not held discrimina- 
tory, 72 
no discrimination by the State on 
grounds of religion and the 
like, 70 | 
discrimination permissible if there 
are grounds other than religion, 
race, caste, sex, or place of 
birth,71 
as to public employment [sec 
"Employment under the білге?) 
Distribution of legislative powers : 
nature of, 246 
Legislative Lists, significance of, 
247 
residuary power, 248 
power of Parliament to legislate 
for State subject — | 


in the national interest, 249 


355" 


Distribution of legislative powers— 
Contd. 
in Emergency, 249- 
on failure or constitutional 
machinery, 250 
by consent of two ог more 
States, 249 
to give effect to international 
agreements, 250 
repugnancy, in the 
field, 248 
extent of Union legislation, 246 
Ж State legislation, 246 
limitations to territorial jurisdic- 
tion of Parliament, 246 
interpretation of entries in legis- 
lative lists, 250 
Distribetion of Executive powers, 
251-. 
Distribution of financial resources : 
need for, 254 
tax revenues,—254 
оп5 tax, 255 
ж, 255 
on consumption or sale of 
electricity, 255 


Dyarchy, 6, 9 


concurrent 


E 


Education, А 
right of minorities to establish 
educational institutions, 314 
admission not to be denied on 
ground of race, religion etc., 314 

in mother tongue, 313 

Election, 307 

bar to jurisdiction of Courts, re- 
garding, 308 

по bar to interfere with decisions 
of election tribunals, 309 

decision of disputes relating to, 
308 


Election Commission, . 
jurisdiction of High Court over, 
309. 


constitution of, 310 
Election Tribunal, 
eu of decisions of— 
y Special leave to appeal + 
Supreme Court, 309 i У 
Electoral college for election of 
President, 113 
mergency ; 
different kinds of, 273 
powers of Union duri 52-3; 
n rng, 252-3; 
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Employment under the State : 
equality of opportunity 
guaranteed by Art. 16, 72 
exceptions «о the rule, 72 
discrimination on ground of re- 
sidence when possible, 72 
reservation for backward classes, 


for— 


special consideration for Sche- 
duled Castes and ‘Tribes, 73 
temporary reservation for Anglo- 
Indians, 73 
exception in case of office re- 
lating to denominational 
stitutions, 73 
Equality before law, 67 
exceptions to, 67 
Equality of opportunity, 
in public employment, 72 
exceptions to the equality, 72-3 
Equal Protection, 
what it means, 68 
presumption of reasonableness of 
classification, 69 
statutory orders, and, 69 
what classification is reasonable, 
68-69 
Estimates, Committee on, 173 
ecutive power 
of the Union, 251-3 
of a State, 251-3 
Expenditure charged on the Con- 
solidated Fund, 170 
Exploitation, 
right against, 86 
traffic in human beings, 86 
forced labour, 86 


employment of children, 87 


in- 


F 


Federal system, 
nature of, 245 
essentials of, 33 


as envisaged by the Government 
of India Act, 1935, 35 


» by the Constitution, 33 
States were not sovereign before 
federation, 36 
States are not equal, 38 
States have no residuary powers, 


States’ consent not required for 


alteration of boundaries, 37 
one citizenship, 38 


no separation of public officials, 
38 


no separation of judiciary, 39 
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| 


Federal system—Contd. 
in emergency, 39 
power of Union 

tions, 40 У 
ull faith and credit, 268 е 
prevention and settlement of dis- 

putes, 269 
inter-State’ Councils, 270 
zonal Councils, 270 
freedom of inter-State trade 

commerce, 271 
co-ordination between 

Union, 262 5 
Union control over States, 262 
mutual delegations of functions, 

264, 266 3 
mutual immunity from taxation, 

267 
inter-State comity, 268 PPN 

Federal structure compared, 36-7 

Finance Commission, 259 


to issue direc- 


and 


units and 


Financial Emergency, 200, 280 
Financial Procedure, T 
in Parliament, 169-170 


in States, 190 
part played by the two Houses, 
171 


Financial Resources, distribution of, 
between Union & States, 136, 
348 

Financial Statement, Annual, 171 

Financial system, 

Parliament’s control over, 

Financial control, 
of States by Union, 260 

Freedom of assembly, 75 

Freedom of association, 76 

restrictions upon, 76 

Freedom of movement, 76 

Freedom of Press, 76 

Freedom of profession, 76 

Freedom of property, 76 

restrictions upon, 76 

Freedom of religion, 87-8 

to profess and practise, 88 
to manage religious affairs, 
what is religion, 87 
and social reform, 88 
religious denomination, 
88 
no біліе: гейіріоп, 87 
по ЕУ on ground of, 
88 
Freedom of residence, 76 ; 
Freedom of speech and expression: 
meaning of, 75 2 
grounds of restriction of, 79 
Freedom of trade, 76 
restrictions upon, 76 


172 


88 


rights of, 
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*Friendly 
States', 
restrictions upon freedom of ex- 
pression, іп the interests of, 75 
Full faith and credit, 268 . 
Fundamental Rights guaranteed by 
Art. 19: 
nature of the rights guaranteed 
by, 75 
limitations of, 75 
scope for judicial review, 77 
who сап impose restrictions upon, 


relations with foreign 


what is a reasonable restriction, 
77-8 
Fundamental Rights : 
classification of, 64, 329 
effects of Emergencies on, 91, 92 
enforcement of, 90-1 
limitations upon, 77 
need for, 62 
history of the demand for, 63 
liable to be amended, 64 А 
а guarantee against State action, 
65-66 4 
Power of Parliament to modify, 
in their application to— 
Armed Forces, 91 
Martial Law area, 92 
and constitutional remedies, 28 


G- 

Government `of India Acts— 
1858, 1 
1919, 5 


1935, 8, 9-11 

Оуекптпепі contracts : 

formalities for, 285 

Overnment : 

Suability of, 285 
in contract, 286 

Ші torts, 287 

Tight of, to sue, 286 

liability ‘of, to be sued, 286 

Overnment servants : 

Conditions of service of, how re- 
Sulated, 294-5 

office held by, during pleasure of 
Government, 296 

compensation payable for prema- 
ture termination of contractual 
Service, 296 5 

"o dismissal by authority subordi- 
nate to appointing authority, 297 

no dismissal without giving 

2 reasonable opportunity, 297 

1ш which cases opportunity is to 
be given, 299 


n 
Governor, 


appointment of, 179 
term of office of, 179 
conditions of office of, 180 
discretions of, 183 ` 
of Assam, 183 т 
veto power of, 181 
control of, by President, 184 
powers of, 180 
to make Ordinances, 181 
io act on advice of Ministers, 182 
executive powers of, 180 
emergency powers of, 181 
appointment of Ministers by, 182 
relation. between, and his Minis- 
ters, 182 
Grants-in-aid, 258, 268 
Govt. of India Act, 1935: 
main features of, 9.12 


H 


Habeas Corpus, 
nature of, 94 
when does not lie, 95 
cases where issued, 94.5 
detention by private person, 95 
High Courts, 
power of superintendence of, 240 
composition of, 235 
Judges of— 
appointment of, 236 
salaries of, “236 
qualifications for appointment 
as, 236 
independence of, 237 
for Union Territories, 216 
control of Union over, 237 
territorial jurisdiction of, 238 
jurisdiction of— 
original, 238 
appellate, 239 
over tribunals, 240 
to issue writs, 242 
House of the people, 
composition of, 152 , 
duration of, 154 Р 
extension of duration during Pro- 
clamation of Emergency, 154 


I 


Lnmunity from mutual *taxation, of 
the Union and the States, 
266, 267 
Impeachment of President, 114 
Immunity of— | 
President and Governor for official 
acts, 289 
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Indemnity, Act of, 92 
Indewendeuce of the Judges of the 
Supreme Court, 226 
India, 
territory of, 54 
Unizn of, 54 
Indian Council Acts— 
1861, 4 
1892, 4 
1909, 5 
Indian Independence Act, 1947: 
outstanding features of, 20 
effects on the Government of 
India Act, 1935, 12-14 
Indian States, 
integration of, 42, 45 


status of, under British Crown, 42 | 


place of, in the federal scheme 
under Government of India 
Act, 1935, 44 
accession to Dominion of India, 46 
place under the original Constitu- 
tion, 47 
reorganisation of, 47 


abolition of Part B States, as a | 


category, 47, 57 
Indian Union, 54 
Inter-State Council, 265 


antes State Commerce Commission, 
66 


Inter-State comity, 268 


Inter-State trade and commerce, 
freedom of, 271 


J 


Jammu & Kashmir, 
accession of, 199 
implications of, 199 
articles of Constitution of India, 
applicable to, 200 
history of integration of, with 
India, 198 
effect of Constitution (Seventh 
Amendment) Act, on, 201 
peculiar position of, 197 
provisions of Indian Constitution, 
not applicable to, 201 
autonomy of, 208 
joris icHpn of Parliament over, 


fundamental rights in, 203, 209 
representation of, in Parliament, 
209 
Governor of, 206, 210 
High Court of, 207, 210 
State Constitution of— 
making ef, 203 
important provisions of, 205 
amendment of 207, 209 
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Joint Sitting of both Houses, 109 
Judges of Supreme Court— 
independence of, 226 E 
qualification, appointment & 
* tenure of, 225-6 
Judicial writs, 93-9, 242 
Judiciary, 
single, integrated, 223 
organisation of, 223 А 
hierarchy of courts, 223, 335 
Supreme Court, 225 
High Court, 235 
Subordinate Courts, 223-4 


L 


Language, official, 321-2, 351 

Legislative Assembly, 187, 334 

Legislative Council, 186, 334 
provision for abolition of, 186 


| Legislative powers : 


distribution of, 246, 336 А 
of the Union in different circum- 
stances, 249-250 
Legislative Lists, 
interpretation of, 250 
Legislative procedure— 
in Parliament, 162 
procedure for removing dend- 
lock between two Houses, 108-9 
Loan, rights & duties of States & 
Union, 261 


M 


Mandamus, 95 
Members of Parliament, 
qualifications of, 156 
when to vacate seat, 157 
privileges of, 160-1 
penalty for sitting 
qualified, 157 y to 
decision of questions relating 
qualifications of, 157 8 
salaries and allowances of, 15 
Ministers : 
appointment of, 138 
salaries of, 139 4 39 
responsibility to President, 13 
» to reclame? 
legal responsibility of, es 
SNC with Prime Minister, 
140 
Ministerial Responsibility, 
in Union & States, 139, 182 
legal, 140 


when mot 


collective, 139 
individual, 139 


Ministers, || 
advice of, 119, 182 | 
appointment of, 138, 182 | 
collective responsibility of, 
Council of, 137, 182 o 
position of, in relation to Presi- 
dent, 139, 142 

position in relation to Governor, 
182 

no immunity from legal proceed- 
ings, 290 

Minorities, rights of, 311-4 

Money Bills, H 
how passed, 165 Е 
procedure in bi-cameral Legisla- 

tures 165, 190 
Speaker's decision on, 165 
what are, 164 T 
distinguished 
Bills, 166-7 

: Montague-Chelmsford Report, 5 

Morley-Minto Reforms, 5 

Muslim League, 5, 22 


139 


from Financial 


N 


Non-cooperation, 7 А 


о 


Objectives Resolution, 48 
Officials, 


tenure & dismissal of, 296, 297-301 | 


position of, іп Parliamentary 
Government, 292 
suability of, 291 
Official language, 323 
Opening Address, 61 
Official Language Commission, 323 
Ordinance-making powers, 
of Governor, 195 
of President, 195 


P 


Paramountcy, 43 
lapse of, 44 
Parliament, 
both Houses of, 151 
duration of, 154 
privileges of, 160-2 3 
summoning, prorogation 
solution of, 155 
control of, over financial system, | 
172-3 
power to legislate for States in 
national interest, 249 


& dis- 


INDEX 


Parliament—Conitd. 

power to legislate for States witi 
their consent, 249 

residuary power of, 306 

power to legislate for fiving effect 
to international agreements, 250 

power to legislate during Frocla- 
mation of Emergency, 249 

power to legislate during failure 
of constitutional machinery in 
a State, 250 


jurisdiction of, over Jammu & 
Kashmir, 208 
representation of Jammu  & 


Kashmir, in, 209 
functions of, 149 
constitution of, 151 
sessions of, 155 
procedure in, compared with that 
in State Legislature, 191 
Parliamentary government, 
elected President, 32 
Partition of : 
Bengal, 19, 21 
Punjab, 19, 21 
Personal liberty, 
how safeguarded, 81-82 
Fhilosophy of the Constitution, 
Objectives Resolution, 48 
indepemdent, Sovereign India, 49 
government of the people, by the 
people and for the people, 51 
political justice, 51 
Íraternity, 52 А 
equality of states and opportunity, 
52 
international peace, promotion of, 
51 
Pondicherry, 
present status of, 219 
Prerogative writs, 93 


with 


President— 

compared with English King, 142 
compared with American Presi- 
dent, 142 


election of, 113 

conditions of office of, 115 
emoluments and allowances of, 115 
орев пеп of, procedure "for, 


determination of disputes ri У 
tion of, 118 айны ET 

Governor of А555, 
ЙК sam 

ministers, in relation + 

removal of, 114 iss des. 

term of office of, 114 

vacancy in the office of, 115 

qualifications for office of, 113 


as agent of, 


359 • 
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President—Contd. 
powers of— ~ 
administrative, 120 
diplomatic & military, 122 


emergeucy, 136 
executive, 120 


legislative, 123 

ordinance-making, 131 

to control Governor, 99 

nature of, 118 

constitutional limitations on, 
19 : 

address to Parliament, 123 4 

summoning, prorogation and dis- 
solution of Parliament, 123 

messages to Parliament, 124 

nominating members to Houses of 
Parliament, 125 

laying reports before Parliament, 
125 

previous 
126 

assent to legislation, 127 

veto power, 129 

disallowance of State legislation, 


sanction to legislation, 


130 
pardoning power, 132 of Presi- 
dent and Governor, compared, 
133 5 


to act on ministerial advice, 144 


immunity from legal proccedings, 
289-290 


Lok Sabha, 151 
Preventive detention, 
nature of, 83 
and punitive detention, 83 
Court's jurisdiction in cases of, 85 
when is an order mala fide, 86 
What is to be communicated to 
detenu, 85 


efiect of supplying vague grounds, 
85 


effect of supplying 
grounds, 85 

legislative power with respect to, 
82 4 


safeguards mot avail 
sons under, 82 
Preventive Detention Act, 1950, 84 
Prime Minister ; 
appointment of, 138 
‘special position of, 140 
channel of communication 
tween Ministers 
141 


Private Property, 89 

acquisition of, by State, 89 
Privileges of Parliament, 160-162 
Procedure established by law, 82 


able to per- 


be- 
and President, 


irrelevant | 


ғ 
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Property : 
ohe Union and the States, 283 
modes of acquisition by the 
Government, 283 
Pioclamation of Emergency, 274 
of financial emergency, „280 
of failure of constitutional 
chinery in a State, 276 
Public Accounts Committee, 174 
Public Employment (Requirement 
as to Residence) Act, 1957, 72 
Public Service Commission, 301 
Joint, for States, 301 
functions of, 303-4 
appointment and tenure of mem- 
bers of, 301-2 


ma- 


Q 


Quo Warranto, writ of, 98 


R 


| Rajya Sabha, 151 


*Reasonable opportunity’, 
against dismissal, 297 
‘Reasonable’ restriction, 
meaning of, 77 
test is objective, 78 
substantive and procedural stand- 
points, 78 
‘Reduction in rank’, 299 
eferendum, 19 
Religious denomination, 
meaning of, 88 
right to manage own affairs, 88 
right to own property, 88 
Religion, freedom of, 87 
Religious Institutions, Hindu, 88 
Remedies, constitutional, 90 
limitations upon, 91 
‘Removal’, 299 3 
Reorganisation of States, 47, 57. 
epugnancy between State & Union 
legislations, 248 
Reservation, 
of posts, 153 
of seats, 154 
Residuary powers, 248 
River Bourse Act, 1956, 271 


5 
Sadar-i-Riyasat, 204, 205, 206, 207 


Safeguards of life & personal liber- 
ty, 81 


INDEX 


Scheduled Areas, 217 
administration of, 218 
Scheduled Tribes, 217 
Scheduled Castes & Tribes, 315-7 
Special Officer for, 316 ә 
Secular State, 87 
Security of State, 75, 82 
Service, 
during pleasure of Government, 
296 
no dismissal by authority subordi- 
nate to appointing authority, 
297 
‘dismissal and removal’, 299 
rules regulating conditions 
295, 305 
‘reduction in rank’, 300 
‘reasonable opportunity of showing 
cause’, 298 
consultation of P. S. С. on disci- 
plinary matters relating to, 304 


Simon Commission, 8 
Social equality, 31 
Social reform measures, 88 
Sovereignty, 
of the people, 50 
Parliamentary, 29 
Speaker : 
casting vote of, 158 
powers of, 158 
presiding over joint sitting, 159 
certifying Money Bill, 159 
salaries and allowances of, 158 
termination of office of, 158 
Special Officer, 
for linguistic minorities, 313 
for Scheduled Castes & ‘Tribes, 
316 
States, 
agreement between, 249 
executive powers of, 251 
formation of new, 56 
failure of Constitution in, 250 
control of, by the Union, 263 
financial powers of, 254-8 
delegation of functions between 
States and Union, 264, 266 
recognition of public acts of, 268 
settlement of disputes between, 
269 
co-ordination between, 270 
State Executive, 
general structure of, 179 
Governor, 179 
Council of Ministers, 182 
State Legislatures, 
composition of, 185-7 
Second Chamber in 186 
duration of, 188 


of, 


| 
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State Legislaturts—Conid. 
disqualification for membership 
of, 189 
bicameral and unicameral, 185 
legislative procedure, los 
provisions for resolving deddlock 
in, 190 y 


States Reorganisation Act, 
57, 214, 270 
Structure of government— 
(A) Union : 


1956, 


149 

223 

179 

gislature, 185 
Judiciary, 223 


(C) Union ‘Territories, 214 
Suability of heads of State, 289 
Supreme Court— 

exclusive jurisdiction of, 230 

functions as Federal Court, 228 

jurisdictions of, 229 

appellate jurisdiction of, 228, 230 

criminal jurisdiction of, 232 

original jurisdiction of, 229 

advisory jurisdiction of, 227, 233 

as guardian of constitution, 229 

special leave appeal, 232 

constitution of, 225 

position of, as compared with that 

of American Supreme Court, 227 

Judges of— 

appointment of, 225 
qualifications for appointment as 
Judges of, 225 
salaries of, 226 
tenure of, 226 
independence of, 226 
Swaraj, 7 


2r 


Taxation, 
exemption of Union and State 
property from mutual taxation 
256, 267 | 
no taxation without anthority of 
law, 172 i 
Tax on sale or purchase, 
restrictions upc ге і 
sin pon power to impose, 
Tax on professions, 255 
ах оп consumption or 
electricity, 255 
Taxes : 


sale of, 


belonging to the Union, 256 
belonging to the States, 256 
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Taxes—Contd. 


levied by the Union but collected | 


and appropriated by States, 257 


levied and collected by Union, | 


butz'assigned to States where 
trey аге leviable, 257 
levied and collected by Union but 
distributed between Union and 
States, 257 
Territorial Councils 
Territory : 
of the Union, 54 
of India, 54, 328 
alteration of, 55 
Trade and Commerce, 
freedom of, 271 
Tribal areas in Assam, 218 


Act, 1956, 215 


U 


Union : 

assumption of State powers by, 
249-250 

executive powers of, 251.3 
control of States by, 263.6 
borrowing powers of, 261 

Union of India : 
Units of, 54 


distribution of Legislative powers | 


between, and units, 246 
Union List (1), 336 
nion Territories : 
genesis of, 213 
six in number, 214 
Administrator for, 214 
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| Union Territories—Conld. 1 

| Territorial Councils for, 215 

| legislative power, with respect to, 
215 

-President’s power to make regu- 
lations with respect to, 216 

High Courts for, 216 


acquired territories, as, 216 
Unitary Constitution, Е 
powers to change into, 39 


Untouchability, abolition of, 73 
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EXTRACTS FROM WORLD-WIDE APPRECIATIONS~ ~ 
Of Works Ву E 


DURGA DAS BASU 


COMMENTARY 
ON THE 
CONSTITUTION OF INDIA 


Third Ed., 1955-56 In two Volumes 
Price { Indian Ed. Rs. 25/- 
per volume Foreign Ed, £3; $8-50 


While ostensively a commentary on the Constitution of India, it is, 
in fact, a comparative treatise on the universal principles of justice 
and constitutional government which manifest themselves wherever the 
Anglo-American political system has been adopted. The book may, thus, 
be offered as a commentary also on foreign constitutions such as those 
of England, U.S.A., Canada, Australia, Burma, Eire, Japan сіс., with 
up-to-date references. 

Viscount Jowitt, Former Lord Chancellor, Great Britain. 
“Те is a work of great learning." 

The Rt. Hon. Lord Denning of Whitchurch.—“T will 
keep the books on my shelves here in the House of Lords 
where I can always refer to them. We have many questions 
that arise, particularly in the Privy Council, which are analo- 
gous to the questions which you have had to consider in India, 
and I know that I shall have occasion to refer to what you say 
upon it." 

Late Sir B. N. Rau, Member of the International Court 
of Justice. — I have had many occasions to consult this book, 
and have found it a mine of accurate information. It is a work 
of immense research." 

Hon. Mr. Kotaro Tanaka, Chief Justice, Supreme Court 
of Japan.—''So far as I know, there has been mo such perfect 
work ever published until the present. Moreover, it serves all 
the better my purpose as it contains up-to-date information. 
'To cite an instance, I referred to your book about a problem 
now pending in the trials іп Japan and, to my great joy, have 
found there the solution to the point............ 3 

Columbia Law Review (Prof. Freeman).—''Mr. Basu's 
volumes dealing with this Constitution . . . . are not what could 
be called an annotation, nor are they a digest or a text-book 
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encyclopaedia. Іп a way they combine all these. . . . No pook 
of true scholarship is limited in its usefulness solely to tha 
country to which it is directed, and the present volumes are ne 
exception. . . . For me, in teaching comparative Constitutiona 
or Administrative Law or comparative Jurisprudence, Mr. Basu 5 
volumes will be desk books. То the lawyer involved in Indian 
matters they will be the Starting point for advice or ligation. 
For the political science student or teacher and the constitutional 


lawyer they will be a ready source of comparative theory. But 
I hope the volumes are more than Vis ee e 


New York University Law Review (Prof. Bernard 
Schwartz). —“То the American constitutional lawyer, con- 
cerned with comparative law, the two volumes by Mr. Basu 
furnish an invaluable guide to the Indian experience. The first 
of them (Commentary on the Constitution of India) isa highly 
learned analysis of the provisions of the Indian organic instru- 
ment. The author's constant concern is, not merely to explain 
the meaning of the Indian Constitution by reference only to 
the intrinsic guides contained in its language, but also to set 
forth for the Indian lawyer the experience in other countries 
with regard to analogous constitutional provisions. His detailed 
comparisons with American law are especially useful for those 
in this country interested in the Indian law. , . > 


Connecticut Bar Journal (0.5А.)--“Те is only fair com- 
ment to say that these volumes are something like a pyramid 
constructed by the hand of one man alone... . Basu belongs 
with Blaskstone and Coke and Chancellor Kent. . . . In time 
to come, the history of the common law will tell frequently of 
his name and his work.” 


University of Florida Law Review (U.S.A.).—'"T'his 
monumental work is more than an annotation of the new Con- 
‘stitution of India ; it is an encyclopaedia of comparative law. 
With the Indian Consti 


у titution used as a framework, the author 
explains the source of each provision and at the same time gives 


independent treatment to similar provisions found in other 
constitutional systems. 


1 Thus the work has become a treatise on 
universal notions of justice and constitutional government, in 
theory and practice, It is not limited in usefulness to its own 
nation but can successfully be used throughout the world as а 
ready source of comparative constitutional theory”. 

Law Journal (London).—'*t is indeed a tremendous 
achievement, and Mr. Basu is to be congratulated upon the skill 
and thoroughness with which he has explained the intricate 
subject. 

Internation: 
the Constitutio 
ing. It is pri 


al Affairs (London).—“Mr. Basu's work on 
n of India is impressive both in scale and GM 
marily a book for lawyers, but the political scientist 
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will also find much to interest him in the detailed comparison 
made of each provision of the Indian Constitution with the 
corresponding provision of the principal Constitutions. upon 
which it is based. If the emplóyment of the comparative method 
on so elaborate a scale makes for a very long book it also makes 
for a valuable опе”. 

Law Quarterly Review (London).—‘‘Earlier editions of 
Mr. Basu’s book have received high praise from Lord Jowitt 
and numerous reviewers. ...it is doubtless a matter of satis- 
faction to the author that so many of the views he expressed 
in his first edition on Article 31 have been accepted by the 
Indian Parliament when enacting the Fourth Amendment Act 
.... Mr. Basu’s book will make a stronger appeal to the 
teacher, the advanced student, and the foreign lawyer." ў 


International and Comparative Law Quarterly (London). 

. ‘he Commentary is enormous. Confronted with its one 

thousand pages and its hundreds of cases cited, the reviewer 

is inclined to fall back upon the wise words of a former Lord 

Chancellor which are quoted on the dust cover and say: “А 
work of great learning.” 

Public Law (London).— ‘Mr. D. D. Basu's massive Com- 
mentary on the Constitution of India has already earned world- 
wide recognition, and it ought lo be on the shelves of every 
good law library. Vast in its first edition, its bounds have been 
set wider and wider ; and the prospects for expansion һауе 
become almost infinite. . . . . . His work . . . . contains а 
rich store of material om comparalive constitutional law which 
only one of prodigious industry could have collected, sifted and 
presented. ..... There is relatively little unnecessary re- 
petition, and a sample survey indicates that the quality of the 
author's summaries and comments is sound. His is a most 
remarkable achievement." : 


Year Book of World Affairs, 1953 (london) Students 
of federalism in India will find all they need in Mr. Basu's 
massive and scholarly Commentary on the Constitution of 
India." 


Australian Law Journal.—''After each article of th 
Indian constitution the comparable provisions of other constit e 
tions are reproduced and the annotations refer in consid > ble 
detail to the legal position under those other constit hs e 
In this way the work brings together a great deal of th odi 
experience in the constitutional sphere of the U $ E judicial 
and Australia. 'The authorities for the про .A., Canada 
Author lays down are cited in some detail with а which the 
most of the decisions which are referred t the result that 
Supreme Court, the Canadian Supreme Ce are of the American 
of Australia or the Privy Council ourt, the High Court 
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encyclopaedia. In a way they combine all these. . . . No pook 
of true scholarship is limited in its usefulness solely to tha 

country to which it is directed, and the present volumes are ар 
exception. . . . For me, in teaching comparative Constitutiona 
or Administrative Law or comparative Jurisprudence, Mr. Basu 5 
volumes will be desk books. То the lawyer involved in Indian 
matters they will be the starting point for advice or ligation. 
For the political science student or teacher and the constitutional 
lawyer they will be a ready source of comparative theory. But 
I hope the volumes are more than this. ste 


New York University Law Review (Prof. Bernard 
Schwartz).—“To the American constitutional lawyer, con- 
cerned with comparative law, the two volumes by Mr. Basu 
furnish an invaluable guide to the Indian experience. ‘The first 


of them (Commentary on the Constitution of India) is a highly 
learned analysis of the provisions of the Indian organic instru- 
ment. Тһе 


author's constant concern is, not merely to explain 
the meaning of the Indian Constitution by reference only to 
the intrinsic guides contained in its language, but also to set 
forth for the Indian lawyer the experience in other countries 
with regard to analogous constitutional provisions, His detailed 
comparisons with American law are 


especially useful for those 
in this country interested in the Indian law. , , > 
Connecticut Bar Journal (U.SA.) — 
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will also find much to interest him in the dened comparison 
made of each provision of the Indian Constitution with the 
corresponding provision of the principal Constitutions. upon 
which it is based. If the employment of the comparative пой 
on so elaborate a scale makes for a very long book it also makes 
for a valuable опе”. F 
Law Quarterly Review (London).—''Earlier editions of 
Mr. Basu's book have received high praise from Lord Jowitt 
and numerous reviewers. . . . it is doubtless a matter of satis- 
faction to the author that so many of the views he expressed 
in his first edition on Article 31 have been accepted by the 
Indian Parliament when enacting the Fourth Amendment Act 
.... Mr. Basu's book will make а stronger appeal to the 
teacher, the advanced. student, and the foreign lawyer.” i 


International and Comparative Law Quarterly (London). 


- "The Commentary is enormous. Confronted with its one 


thousand pages and its hundreds of cases cited, the reviewer 
is inclined to fall back upon the wise words of a former Lord 
Chancellor which are quoted on the dust cover and say: “А 
work of great learning! ." 

Public Law (London).—''Mr. D. D. Basu's massive Com- 
mentary on the Constitution of India has already earned world- 
wide recognition, and it ought to be on the shelves of every 
good law library. Vast in its first edition, its bounds have been 
set wider and wider; and the prospects for expansion have 


become almost infinite ...... His work... - contains a 
rich store of material on comparative constitutional law which 
та have collected, sifted and 


only one of prodigious industry cou i 
presented. ..... "There is relatively little unnecessary re- 


petition, and a sample survey indicates that the quality of the 
author's summaries and comments is sound. His is а most 


remarkable achievement." t 

Year Book of World Affairs, 1953 (London ).—“‘Students 
of federalism in India will find all they need in Mr. Basu's 
massive and scholarly Commentary on the Constitution of 


India." 

Australian Law Journal.—‘‘After each article of the 
Indian constitution the comparable provisions of other constitu- 
tions are reproduced and the annotations refer in considerable 
detail to the legal position under those other constitutions 
In this way the work brings together a great deal of the judicial 
experience in the constitutional sphere of the U.S.A., Canada 
and Australia. The authorities for the propositions which the 
Author lays down are cited in some detail with the result that 
most of the decisions which are referred to are of the Americ 
Supreme Court, the Canadian Supreme Court, the High C is 
of Australia or the Privy Council.......... A PET D 
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Canadian Bar Review (Prof. Green). —''Basu's mome 
mental Commentary on the Constitution of India. . . Б oU aes 
a detailed and comparatiye analytical study of one о em ud 
comr zicated constitutional docunfents of all time, an Yn y: 
which places future constitution-makers deeply in his debt. 


do justice to the volume, and it is possible 
within reasonable limits of space to draw attention to a treatise 


, the learned author 15 justified in 
claiming that no such pro 


Uh any similar work ~... STE 
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suggestions to our country . . . - Тһе efforts of the Author, 
who single-handedly compiled such work, involving so many 
varied problems, deserve & profound tribute.” ~. 

. Malayan Law Journal.—Equally useful to Eisen: А 
liamentarians and students of Political Science and Comparative 
politics. .... 22 

Year Book of International Affairs (Madras).—''It is not 
only a magnum opus but one which has no rival among other 
works on the Indian Constitution. Moreover, Mr. Basu is the 
first constitutional lawyer in India who made full use of methods 
of comparative law. "he Commentary is justly called a com- 
parative treatise on the universal principles of justice and con- 
stitutional government. . . s 

Bombay Law Reporter. —“A cyclopacdic commentary and 
is most exhaustive . . - -~ invested by annotations rich in com- 
parative references to other Constitutions, decisions of Courts 
of law, here and abroad, expounding the principles underlying 
the article or interpreting its language. . . . То the Judge, 
it will be a guide in interpretation. То the lawyer, it will 
provide food for arguments. To the politician, it will point out 
the wisdom of our legislators, in the light of analogous pro- 


visions in other Constitutions. To the legislator, it will reveal 
Neither the lawyer nor the 
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new faces of improvement... - - | e М 
Judge will find it necessary to go outside this book in arguing 
or deciding cases under the constitutional law of India 2... 


will be extremely serviceable also to students of Political Science 
throughout the civilised world." 

All India Reporter. — The most exhaustive commentary— 
an able piece of work, full of learning and containing, on every 
page, not only evidence of a mastery of the principles involved 
but also of great skill in their presentation.” ‹ 

Statesman (Calcutta ).— “Described by Lord Jowitt as “а 
work of great learning”, from. which description mo one who 
has used it will dissent... Mr. Basu is not daunted by 


authority where he believes a case decided erroneously. . . . . g^ 

Calcutta Weekly Notes. —A product of prodigious indus- 
try, learning and research . . . - Mr. Basu has set up a standard 
which so far has mot yet been reached by any other work 
on the subject in India.” 

India Quarterly (Mr. М. C. Chatterjee). -'*Both students 
of constitutional law as well as Members of Parliament are 
indebted to Mr. Basu for his thorough and searching com- 


mentary on the Indian Constitution. . . . . rove both legal 
research and tremendous industry . . . .. fan maintained the 
standard which he set in the two earlier editions. . . - . ? 


Times of India. -“А standard work of reference". 


lovi] 
CASES ON THE CONSTITUTION OF INDIA 


K Vol 1--(1950-51)% Price Rs. 15/- 
Vol. 1I—(1952-54): Price Rs. 22/- 


The only Case-book of its kind on the Constitutional Law of India. 

The Exposition and Comments provide an efficient means of studying 

or arguing cases from all points of view. A Practical Case-book 

intended as a Companion volume to the Author's Commentary on the 

Constitution, including all constitutional decisions of the Supreme 
Court during the period. 


Earl Warren, Chief Justice of the U.S.A.—"T have read 
Some of the cases and find the same kind of problems that give 


us daily concern. I wish I could read all of them in conjunc- 
tion with your Commentary. It would be most instructive.’ 


The Rt. Hon. Lord Denning of Whitchurch.— ‘Most 
profitable to the many people both in India and outside who 
have occasion to study your Constitution", 


New York University Law Review (Prof. Bernard 
Schwartz) — "The second (Cases on the Constitution of India, 
1950-51) of Mr. Basu's volumes is intended as a companion 
volume to his commentaries. Tt contains abridged reports of 

of the Indian Supreme Court 
anged in logical order, together with 
explaining the Significance of the cases 
reported. For the common lawyer concerned primarily with 
case-law Such a volume is almost an indispensable tool, Cer- 
tainly, his two volumes taken together, permit the American 


observer to become cognizant with developments in Indian 
public law.” 


P ublic Law (London). -“Тһе second volume of Mr. Basu’s 
Cases decided by the Supreme Court maintains the high standard 
of editorial comment set by the first. These casebooks should 
Бе of the greatest value to Indian students. They should also 
be helpful to Comparative lawyers in other countries who do 
an law reports. And in Common- 


t ) ersuasive authority. For judges and 
practitioners in those countries Mr Basu's casebooks may serve 
as а first introduction to the Indian approach to kindred 
problems," f 


N “Tn abridging the reports, the 
егу he judgments has been reproduced. Such 
a5ridgements have been wisely done, and a busy practitioner 
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would be spared the trouble of going through voluminous 
reports. 2... In 381 pages, the constitutional cases of 1950-51 


have been abridged with critical notes. We commend the book 
to the profession." “Тһе present volume contains = “dged 
reports of all the constitutional cases of the Supreme Соте of 
India during the year 1952 to 1954. Cases have been arranged 
in logical order and each case has in the end the author’s 
comment, a statement of reasons for the decision and the 
principles laid down. Such an arrangement is bound to be 
helpful and although the book has been dedicated to Mr. Basu’s 
foreign readers, lawyers at home would find the book helpful 
and instructive. "The reports have been abridged with care and 
a busy practitioner would find the abridgement immensely 
helpful in their day to day work.” 


Bombay Law Reporter. — This volume contains ап 


_ abridged version of judgments delivered by the Supreme Court, 


India, during the years 1950 and 1951 and bearing on the Con- 
stitution of India. . . . . They are arranged in the order of 
articles in the Constitution, each case is followed by comment 
which connects with the author's Commentary on the Con- 
stitution. The comment is sub-divided into points decided, 
reason of the decision, principles laid down, other points 
decided, subsequent cases, and general notes. These constitute 
a graphic analysis of the decision. The book is a useful help- 
mate to the author's study of the Constitution, and keeps it up 
to даће. 


Mysore Law Journal.—‘‘This neatly got up book is brought 
out as a supplement to the learned author's well known work 
on the Constitution of India which has deservedly won high 
praise from all quarters. Тһе book contains extracts of material 
portions of every decision of the Supreme Court of India during 
the years 1950 and 1954, all on questions of constitutional 
importance. The author has added his commentary in respect 
of each case. ‘The extracts are carefully selected and cases 
are grouped under different heads. . . . The marginal notes 
the table of cases and a well-arranged subject index add to the 
value of the work. We are confident the book will be of great 
help to judges and lawyers in the discharge of their duties." 

Madras Weekly Notes.—'*. . . . In abridging the judg- 
ments, the consideration of bringing out principles of permanent 
value have been kept in view. Тһе cases have been erouped 
together under the relevant articles of the Constitution "er 
arranged serially. . . . "This book with its elaborate notes and 
logical arrangement will prove to be of great use to every practi- 
tioner to understand the Constitution as interpreted by our 
Supreme CORN It is a mecessary addition to the library of 
every senior lawyer, . . Ў 


B 
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Hindusthan Standard. — "The book is a timely supplement 
to the Author's well-known commentary on the Indian Consti- 
tution. . . . This book will certainly be a valuable addendum 
to the Author's main book. 
ver helpful book of reference. . . - to the Judges, lawyers, 
politicians and advanced students of the Constitution.’ 

International Affairs.—' Tn the compilation of this care- 
fully edited compilation Mr. Basu has placed the constitutional 
historian as well as the lawyer in his debt”, 

Kerala Law Times. —. : · · Logical and coherent... 
comprehensive and up-to-date... . His comments with clarity 
and brevity deserve special attention." 


Malayan Law Јоштај—< . | . Great Contributions of 
т. Basu towards constitutional law.” 
Statesman. — 


tance,” 


Times of India. “Мг. Basu has mad 


e a pioneer attempt 
to provide a work of reference in the field o 


f constitutional law.” 


SHORTER CONSTITUTION OF INDIA 


Second Edition, July, 1959: Price Rs, 23/- 


The ‘Annual Practice’ on Indian Constitutional lao ,——this 
handy but comprehensi 


‹ à ensive annotation. of the Constitution of 
India contains all that a busy practitioner requires for his every- 


day practice, with case-law correct ир to the date of printing 


each page. Tt is an annual publication Which is indispensable 
for any lawyer's desk, f 


a Commonwealth who have 
tọ take some part in the framing and inter-relation of new 
Constitutions”. 


Statesman, — The fact that a second edition of Mr. Basu's 
Work has been Produced within a year of publication shows how 
Popular it ts ea 


Calcutta Weekly Notes,— 


: "We have no hesitation іп re- 
commending 


the book to the practitioners", 

АП India Reporter, —'""The book will be highly useful 8 
the busy Practitioner as wel] as the Court, in knowing the 15 
on the different Doints as they emerge from the Indian cas ot 
Gives the correct Position of the case-law up to the date 


"A set of documents of Very great impor- 


| 
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printing of each of its pages . . . will be found very welcome 
to the busy practitioners as well as the Courts". 

Bombay Law Reporter.—''A useful guide to busv practi- 
tioners. . . . Any one dealing with the problems of the radian 
Constitution will find this book very enlightening”. ~ 

Amrita Bazar Patrika.—'"T'he book will find a place on 
the shelf of every lawyer and every serious student of the Indian 
Constitution". 


Hindu.—‘‘A work of great learning, acurate information 


“апа skilful presentation . . . . . of very great value alike to 
judges and practising lawyers, to legislators and politicians, 
and to teachers and students of law. It is a tremendous 
achievement. . . ." 


Allahabad Law Journal.—''Students of Constitutional 
Law and members of the Bar will find the book very useful", 


Cuttack Law Times.—‘‘We appreciate the Author for 
bringing out this valuable book". 


Hindustan Standard.—''Is sure to be very popular, as an 
outstanding work on the Constitution of India . . . will prove 
to be of great use to every practitioner in his daily practice". 


Kerala Law Times.—‘‘The principles are elucidated апа 
discussed in a masterly way. In a single handy volume the 
author has managed to compress successfully a mine of useful 
information with an illuminating commentary. ‘This is one of 
the few books of which it can be said that it meets a long-felt 
need of the students and the busy practitioners". 

Kerala Law Reporter.—''Successful in furnishing a book 
for easy reference to the busy practitioner as well as the Court”. 

Mysore Law Journal.— ‘The claim that the book gives 
the correct position of the case-law on the date of printing would 
seem to be amply justified. The book is one of extreme utility 
to the lawyer”. 

Punjab Law Reporter. —''It must find a place in the shelf 


of every member of the Bench and the Bar. . . Its usefulness 
to the students of the Constitution is still greater”. 


INTRODUCTION 
To The 
CONSTITUTION OF INDIA 
Just published. Price Rs. 10/-. 


The Book for Everybody. 


Sur Gouranca Press Private Ітр., CALCUTTA - 9. 
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